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m nl t een 
3 . Might 70 
9 E are now arrived at the fourth and laſt branch 
of theſe commentaries z which treats. of publt: 
s, or crimes and miſdemeſnors, .. For we may re- 
3 that in the beginning of the preceding volume, 
wrongs were divided into two ſpecies ; the ane piu, 
and the other public. Private wrongs, which are frer 
quently. termed civil injuries, were the ſubject of that 
entire book: we are now therefore, laſtly, io 
to the conſideration of public wrongs, or crimes and 
miſdemeſnors ; with'the means of their prevention and 
puniſhment. In the purſuit of which ſubjeR I ſhall 
conſider, in the firſt place, the general nature of crimes 
and puniſhments ; fecondly, ' the perſons capable of 
7 Book III. ch. 1. ee 
Ver, ... B 


* — — 
4 A 


JJ 


* 92 . * 


committing crimes ; thirdly, their ſeveral degrees of 
guilt, as principals or acceſſories ; fourthly, the ſe- 
veral ſpecies of crimes, with the puniſhment an- 
nexed to each by the laws of England ; fifthly, the 


means of prerenting their 8 z and, ſixthly, 
the methods of inflicting thoſe puniſhments, which the 


law has annexed to each ſeveral crime and miſde- 


_ — 
Firſt, as to the general nature of crimes and their 


puniſhment: the diſcuſſion and admeaſurement of 


which forms in every country the code of eriminal law ; - 
or, as it is more uſyally denominated with us in Eng- 


land, the doctrine of the pleas of the crown : fo called, 


becauſe the king, in whom centers the majeſty of the 
whole community, is ſuppoſed by the law to be the per- 
ſon injured by every infraction of the public rights be- 
longing to that community, and is therefore in all caſes 
the proper proſecutor for every public offence . 

The knowledge of this branch of juriſprudence, 
which teaches the nature, extent, and degrees of every 
crime, and adjuſts to it its adequate and neceſſary pe- 
nalty, is of the utmoſt importance to every individual 
in the ſtate. For (as a very great maſter of the crown 
law © has obſerved upon a ſimilar occaſion) no rank or 
elevation in life, no uprightneſs of heart, no prudence 
or circumſpeCtion of conduct, ſhould tempt a man to 
conclude, that he may not at ſome time or other be 
deeply intereſted in theſe reſearches, The infirmi- 
ties of the beſt among us, the vices, and ungovernable 


paſſions of others, the inſtability of all human affairs, 
and the numberleſs unforeſeen events, which the com- 


paſs of a day may bring forth, will teach us (upon a 
moment's reflection) that to know with preciſion. what 


the laws of our country have forbidden, and the deplo- 
rable conſequences to which a wilful diſobedience ma 


expoſe us, is a matter of univerſal concern. 
In proportion to the importance of the criminal law, 


dought alſo to be the care and attention of the legiſlature 


v See Vol. I. p. 268. Sir Michael Foſter, pref, to rep. 
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in properly ſorming and enforcing it. It ſhould be 
founded upon principles that are permanent, uniform, 
and univerſal and always conformable to the dictates of 
truth and juſtice, the feelings of humanicy, and the in- 
delible rights of mankind-: though it ſometimes (pro- 
vided there be no tranſgreſſion of theſe eternal bounda- 
ries) may be modified, narrowed, or enlarged, accord- 
ing td the local or occaſional neceſſities of the tate 
which it is meant to govern. And yet, either from a 
want of attention to theſe principles in the firſt eoncoc · 
tion of the laws, and adopting in their ſtead the impe- 
tuous dictates of avarice, ambition, and revenge; from 
retaining the diſcordant political regulations, which 
ſucceſſive conquerors. or factions have eſtabliſhed, in 


the various revolutions of government; from giving a 


laſting: efficacy to ſanQions that were intended to be 
temporary, and made (as lord Bacon expreſſes it) merely 
upon the ſpur of the occaſion; or from, laſtly, too 


| haſtily employing ſuch means as are greatly diſpropor- 


tionate to their end, in order to check the progreſs of 


ſome very prevalent offence ; from ſome, or from all, 


of theſe cauſes, it hath happened, that the criminal 


law is in every country of Europe more rude and im- 


perfect than the civil. I ſhall not here enter into any 
minute inquiries concerning the local conſtitutions of 
other nations; the inhumanity and miſtaken policy of 


- which have been ſufficiently pointed out by ingenious 


writers of their own'9, But even with us in England, 
where our crown-law is with juſtice ſuppoſed: to be 
more nearly advanced. to perfection; where crimes are 


more accurately defined, and penalties lefs uncertain 


and arbitrary; where all our accuſations. are public, 
and our trials in the face of the world; where torture 


is unknown, and every delinquent is judged by ſuch of 


his equals, againſt whom he can form no exception nor 
even a perſona] diſlike. ;—even here we ſhall occaſional- 


ly find room to remark ſome particulars, that ſeem to 
want reviſion and amendment, Theſe have chiefly. 
ariſen from too ſcrupulous an adherence to ſome rules of 


the antient common law, when the reaſons have ceaſed 


4 Baron Monteſquieu, marquis Pecaria, Ee. 


2 
4. 
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upon which thoſe rules were founded ; from not re- 


pealing ſuch of the old penal laws as are either obſo- 


lete or abſurd; and from too little care and attention in 


framing and paſſing new ones. The enacting of penal- 


ties, to Which a whole nation ſhall be ſubject, ought 


not to, be left as a matter of indifference to the paſſions 


or intereſts of a few, -who upon temporary motives may 
prefer or ſupport ſuck a bill; but be calmly and ma- 
turely conſidered by perſons who know what. proviſions 
the laws have. already made to remedy the: miſchief 
complained of, who can from experience foreſee the 
probable conſequences of thoſe which are now pro- 
poſed, and who will judge without paſſion or prejudice 
how adequate they are to the evil. It is never uſual in 
the houſe of peers even to read a private bill, which 
may affect the property of an individual, without firſt 
referring ĩt to ſame of the learned judges, and hearing 


their report thereon . And ſurely equal preeaution is 


neceſſary, when laws are to be eſtabliſhed, which may 
affect the property, the liberty, and perhaps even the 
lives, of thouſands. Had ſuch a reference taken place, 
ir is impoſſible.that in the eighteenth century it could 


ever have been made a capital crime, to break down 


(however maliciouſly) the mound of a fiſhpond, where- 


by any fiſh thall eſcape ; or to cut down a cherry-tree 


in an orchard f. Were even a. committee appointed 
but once in an hundred years to reviſe the criminal 
law, it could not have continued to this hour a felony 
without benefit of clergy, to be ſeen for one month .in 
the company of perſons who call themſelves, or are 
called, Egyptians8 (a). | | ; 

It is true, that theſe outrageous penalties, being ſel- 


dom or never inflicted, are hardly known to be law by 


e See Vol. II p. 345. E Stat. 5 Eliz. c. 20, 
t Stat, 9 Geo. I, c 22. 31 Geo. H: c. 52. 


(a) [But now by ſtatute 23. Geo. 3. c. 51. it is enacted as 
follows : © Whereas an act made in the fifth year of the reign 
« of queen Elizabeth, intitled, An act for further puniſhment 
** of vagaboncs calling themſelves Egyptians, is and ought to 
be conlidered as a law of exceſſive ſeverity, be it therefore 
* enaQted, Sc. that from and after the 1ſt day of Auguſt 178 3s 
* the ſaid act ſhall be, and the ſame is hereby repealed.” ] 


* 


Ch. 1. W rRONGS. . 5 


the public: but that rather aggravates the miſchief, 
by lay ing a ſnare for the unwary, Yet they cannot but 
occur to the obfervation of any one, who hath under- 
taken the taſk of examining the great outlines of the 
Engliſh law, and tracing' them up to their principles : 
and it is the duty of ſuch a one to hint them with de- 


ceney to thoſe, whoſe abilities and ſtations enable them 


to apply the remedy. Having therefore premiſed this 
apology for ſome of the enſuing remarks, which might 


 _ Otherwiſe ſeem to favour of arrogance, I proceed now 
to confider (in the firſt place) the general nature of 


i Q 

I. A crime, or miſdemeſnor, is an act committed; 
or omitted, in violation of a public law, either forbid- 
ding or commanding it. The general definition com- 
prehends both crimes and miſdemefnors; which, pro- 
perly ſpeaking, are mere ſynonymous terms: though, 


in common uſage, the word ** crimes” is made to de- 


note ſuch offences as are of a deeper and more atrocious 
dye; while ſmaller faults, and omiſſions of leſs conſe- 
quence, - are-.comprized. under the gentler name of 
'*mmifdemeſnors” only, "OO tf 

The diſtinction of public wrongs from private, of 
crimes and miſdemeſnors from civil injuries, ſeems prin- 
cipally to conſiſt in this: that private wrongs, or civil 
injuries, are an infringement or privation of the civil 
rights which belong to individuals, conſidered merely 


as individuals ; public wrongs, or crimes and mifde- 


meſnors, are a breach and violation of the public rights 
and duties, due to the whole community, conſidered as 
a community, in its ſocial aggregate capacity. As if 
] detain a field from another man, to which the law has 
given him a right, this is a civil injury, and not a 
crime ; for here only the right of an indiyidual is con- 
cerned, and it is immaterial to the public, Which of us 
is in poſſeſſion of the land: but treaſon, murder, and 
robbery are properly ranked among crimes ; ſince, ' be- 
ſides the injury done to individuals, they ſtrike ar the 


very being of ſociety, which cannot poſſibly: ſubſiſt, 


where actions of this ſort are ſuffered to eſcape with 
impunity, | 's ber 1 


to the whole kingdom and all his majeſty's ſubjeRs : 


6 FP v.38 L 1 C/ Book IV. 


In all caſes the crime includes an injury : every pub- 
lic offence is alſo a private wrong, and - ſomewhat 
more; it affects the individual, and it likewiſe affeQts 


the community. Thus treaſon in imagining the king's 


death involves in it conſpiracy againſt an individual, 
which is alſo a civil injury: but as this ſpecies of trea- 


ſon in its conſequences principally tends to the diflolution 


of government, and the deſtruction thereby of the or- 
der and peace of ſociety, this denominates it a crime of 


the higheſt magnitude. Murder is an injury te the life 


of an individual; but the law of ſociety conſiders prin- 


_ cipally the loſs which the ſtate ſuſtains by being deprive 


ed of a member, and the pernicious example thereby 
fat for others to do the like. Robbery may be conſi - 
dered in the ſame view: it is an injury to private pro- 
perty; but were that all, a civil ſatisfaction in da- 


mages might atone for it: the public miſchief is the 


thing, for the prevention of which our laws have made 
it a capital offence. In theſe groſs and atrocious inju- 
ries the private wrong is ſwallowed up in the pubhe : 


vue ſeldom hear any mention made of ſatis faction to the 


individual; the ſatisfaction to the community being fo 
very great. And indeed, as the public crime is not 
otherwiſe avenged than by forfeiture of life and pro- 
perty, it ts impoſſible afterwards to make any reparation 
for the private wrong: which can only be had from 
the body or goods of the aggreſſor. But there are 
crimes of an inferior nature, in which the public 
puniſſiment is not. ſo ſevere, but it affords room for a 


private compenſation alſo : and herein the diſtinction of 


crimes from civil injuries is very apparent. For in- 
ſtance; in the caſe of battery, or beating another, the 


naggreſſor may be indicted for this at the ſuit of the king, 


for diſturbing the public peace, and be puniſhed erimi- 
nally by fine, and unpriſoninent: and the party, beaten 
may alſo have his private remedy by action of treſpals 
for the injury which he in particular ſuſlains, and recover 
a eivil ſatisfaction in damages. So alſo, in caſe of a 


public nuſance, as digging a ditch acroſs a highway, 


this is puniſhable by indictment, as a common offence 
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murder and the li 
in every individual. For it muſt be veſted in ſome- 


„ Wa ons - - 
but if any individual ſuſtains any ſpecial damage 


thereby, as laming his horſe, breaking his carriage, or 
the like, the offender may be compelled to make am- 


ple ſatisfaction, as well for the private injury, as for 


the public wrong. 

Upon the whole we may obſerve, that in taking cog- 
nizance of all wrongs, or unlawful acts, the law has a 
double view: viz; not only to redreſs the party injured, 
by either reſtoring to him his right, if poſſible z or by 
giving him an equivalent; the manner of doing which 


was the object of our inquiries in the preceding book 


of theſe commentaries: but alſo to ſecure to the pub» 


lic the benefit of ſociety, by preventing or puniſhing 


every breach or violation of thoſe laws, which the 
ſovereign power has thought proper to eſtabliſh, for 
the 13 and tranquillity of the whole. What 
thoſe breaches are, and how prevented or puniſhed, 
are to be conſidered in the preſent book. | 
II. The nature of rrimes and miſdemeſnors in general 
being thus aſcertained and diſtinguiſhed, I proceed in 
the next place to conſider the general nature of pu- 
ni/hments : which are evils or inconveniencies conſe- 
quent upon crimes and miſdemeſnors ; being deviſed, 
denounced, and inflicted by human laws, in conſequence 
of diſobedience or miſbehaviour in thoſe, to regulate 


whoſe conduct ſuch laws were reſpectively made, And 


herein we will briefly conſider the power, the end, and 
the meaſure of human puniſhment. „„ 
1. As to the pozwer of human puniſhment, or the right 
of the temporal legiſlator to infli diſcretionary penal- 
ties for crimes and miſdemeſnors h. It is clear, that the 
right of 1 crimes againſt the taw of nature, as 
e, is in 8 of mere nature veſted 


body; otherwiſe the laws of nature would be vain and 
iruitlels, if none were empowered to put them in exe- 


cution: and if that power is veſted in anv one, it muſt 


alſo be veſted in all mankind ; ſince all are by nature 


k See Grotius, de j, b. & p. l. 2. e. 20, Puffendorf, L. of Nat. 
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equal, Whereof the firſt murderer Cain was ſo ſen- 
fible, that we find him + expreſſing his apprehenſions, 
that aue er ſhould find him would ſlay him. In a 
itate of ſociety this right is transferred from individuals 
to the ſovereign power; whereby men are prevented 
from being judges in their own cauſes, which is one of 
the evils that civil governinent was intended to remedy, 
W hatever power therefore individuals had of puniſhing 
offences againſt the Jaw of 'nature, that is now veſted 
in the magiſtrate alone ; who bears the ſword of juſtice 
by the conſen: of the whole community, And to this 
precedent natural power of individuals muſt be refer- 
red that right, which ſome have argued to belong to 
every ſtate, (though, in fact, never exerciſed by any) of 
puniſhing not only their own ſubjects, but alſo foreign 
embaſſadors, even with death itſelf; in caſe they have 
offended, not indeed againſt the municipal laws of the 
country, but againſt the divine laws of nature, and be- 
come liable thereby to forfeit their lives for their 

uilt l. gy | | 
. As to offences merely againſt the laws of ſociety, 
which are only mala proſtiliin, and not mala in ſe ; the 
temporal magiſtrate is alſo empowered to inflict coer- 
cive penalties for ſuch tranſgreſſions ; and this by the 
conſent of individuals; who, in forming ſocieties, did 
either tacitly or expreſsly inveſt the ſovereign power 
with a right of making laws, and of enforcing obedi- 
ence to them when made, by exerciſing upon their non- 
obſervance, ſeverities adequate to the evil. The 
lawfulneſs therefore of puniſhing ſuch criminals is 
founded upon this principle, that the law by which 
they ſuffer was made by their own conſent ; it is a part 
of the original contract into which they entered, when 
firſt they engaged in ſociety ; it was calculated for, and 
has long contributed to, their own ſecurity, 

This right, therefore, being thus conferred by uni- 
verſal conſent, gives to the ſtate exactly the ſame 
power, and no more, over all its members, as each in- 
dividual member had naturally over himſelf or others. 


t Gen. iv, 14. | See Vol, I. pag. 254, 
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W hich has occafioned ſome to doubt, how far a human 
legiſlature ought to; inflict capital puniſhments for po- 
ſitive offences; offences againſt the municipal law only, 
and not againſt the law of nature; ſince no individual 
has, naturally, a power of inflicting death upon him- 
ſelf or others for actions in themſelves indifferent. 
With regard to offences mala in ſe, capital puniſhments 
are in ſame inſtances inflicted by the immediate command 
of God himſelf to all mankind x as, in the caſe of 
murder, by the precept delivered to. Noah, their com- 
mon anceſtor and repreſentative l, whoſo ſheddeth 
© man's blood, by man ſhall his blood be ſhed.” In 
other inſtances they are inflicted after the example of the 
creator, in his poſitive code of laws for the regulation 
of the Jewiſh republic; as in the caſe of the crime 
againſt nature. But they are ſometimes inflicted with- 
out ſuch expreſs warrant or example, at the will and 
diſcretion of the human legiſlature; as for ſorgery, for 
theft, and ſometimes for offences of a lighter kind. Of 
theſe we are principally to ſpeak: as theſe crimes are, 
none of them, offences againſt natural, but only againſt 
ſocial, rights; not even theft itſelf, unleſs it be accom- 
panied with violence to one's houſe or perſon: all 
others being an infringement of that right of property, 
which, as we have formerly ſeen ®, owes its origin not 
to the law of nature, but merely to civil ſociety, 

The practice of inflicting capital puniſhments, for of- 
ſences of human inſtitution, is thus juſtified by that 
great and good man, fir Mathew Halen: © when of- 
** fences grow enormous, frequent, and dangerous to a 
kingdom or ſtate, deſtructive or highly pernicious to 
civil ſocieties, and to the great inſecurity and dan- 
* ger of the kingdom or its inhabitants, ſevere puniſh= 
ment and even death. itſelf is neceſſary to be annexed 
to laws in many caſes by the prudence of lawgivers.” 
It is therefore the enormity, or dangerous tendency, of 
the crime, that alone can warrant any earthly legiſlature 
in putting him to death that commits it. It is not its 
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frequency valy, or the difficulty of -otherwiſe prevents 
ing it; that will excuſe our-attempting to prevent it by 
a wanton effuſion of human blood. For, though the 
end of punifhment is to deter men from offending,” it 
never can follow from thence, that it is lawful to deter 
them at any rate and by any means; fince there may be 
unlawful methods of enforcing obedienee even to the 
juſteſt laws. Every humane legiſlator will be therefore 
extremely cautious of ' eſtabliſhing laws that inflict the 
penalty of death, eſpecially ſorflight offences, or ſuch 
as are merely poſitive, He will expect a better reaſon 
for his ſo doing, than that looſe one which generally is 
given; that it is found by former experience that no 
lighter penalty will be effectual. Por is it found upon 
_ farther experience, that capita] punithments are more 
effectual? Was the vaſt territory of all the Ruſſias worſe 
regulated under the late empreſs Elizabeth, than under 
her more 28 predeceſſors? Is it now, under 
Catherine Il, leſs civilized, leſs ſocial, leſs ſecure? And 
yet we are aſſured, that neither of theſe illuſtrious 
inceſſes have, throughout their whole adminiſtration, 
iaflicted the penalty of death: and the latter has, upon 
ſull perſuaſion of its being uſeleſs, nay even pernicious, 
given orders for ab»liſhing it entirely throughout her 
extenfive dominions'®. © But indeed, were capital pu- 
niſhments-proved by experience to be a ſure and effec- 
tuat remedy, that would not prove the neceſſity (upon 
which the juſtice and propriety depend) of infliQting 
them upon all 'occafions u hen other expedients fail, 1 | 
ſear this reaſoning would extend a great dea] too far, 
For inſtance, the damage done to our public roads by 
Joaded waggons is univerſally allowed, and many laws 
Save heen made to prevent it; none of which have hi- 
therto proved effectual. But it does not therefore fol- 
lo, that it would be juſt for the legiſlature to inflict 
death upon every obſtinate carrier, who defeats or 
eludes the proviſions of ſormet ſtatutes. Where the evil 
to be prevented is not adequate to the violence of the 
preventive, a ſovereign who thinks ſeriouſly can never 
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juſtify ſuch a law to the dictates of conſcience and hu- 
manity. To ſhed the blood of our fellow-creatures is 
a matter that requires the greateſt deliberation, and the 
fulleſt conviction of our own authority: ſor life is the 
immediate gift of God to man; which neither he can 
reſign, nor can it be taken from him, unleſs by the 
command or permiſſion of him who gave it; either 
expreſsly revealed, or collected from the laws of nature 
or ſociety by clear and indiſputable demonſtratiou. 
I would not be underſtood to deny the-'right of the 
legiſlature in any country to enforce its own laws by the 
death of the tranſgreſſor, though perſons of ſome abi- 
lities have doubted it; but only to ſuggeſt a few hints for 
the conſideration of ſuch as are, or may hereafter be- 
come, legiſlators. When a+ queſtion ariſes, whether 
death inay be lawfully inflicted for this or that tranſ- 
greſſion, the wiſdom of the laws muſt decide it: and 
to this public judgment or deciſion all private judgments 
muſt ſubmit ; elſe there is an end of the firſt principle of 
all ſociety and government. The guilt of blood, if any, 
muſt lie at their doors, who miſinterpret the extent of 
their warrant ; and not at the doors of the ſubject, who 
is bound to receive the interpretations that are given by 
the ſovereign power. | | Fo . 
2. As to the end, or final cauſe of human pupiſh- 
ments. This is not by way of expiation or atonement 
for the crime committed; for that muſt be left to the 
Juſt determination of the ſupreme being : but as a 
precaution againſt ſuture offences of the ſame kind. 
This is effected three ways: either by the amendment 
of the offender himſelf; for which purpoſe all corporal 
puniſhments, fines, and temporary exile or impriſonment 
are inflicted : or, by deterring others by the dread of 
his example from offending in the like way, ut poena 
(as Tully v expreſſes it) ad paucos, metus ad omnes 
« perveniat ;” which gives riſe to all ignominious pu- 
niſhments, and to ſuch executions of juſtice as are open 
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and public ; or, laſtly, by depriving the party injuring 
of the power to do future miſchief ; which is effected by 
either putting him to death, or condemning him to per- 
petual confinement, flavery, or exile. The fame one 
end, of preventing future crimes, is endeavoured to be 
'anſwered by each of theſe three ſpecies of puniſhment, 
The public gains equal ſecurity, whether the . offender 
himſelf be amended by wholeſome correction, or whe- 
ther he be diſabled from doing any farther harm: and 
if the penalty fails of both theſe effects, as it may do, 
ſtill the terror of his example remains as a warning to 
other citizens. The method however of inflicting pu- 
niſhment ought always to be proportioned to the parti- 
cular vos it is meant to ſerve, and by no means to 
exceed it: therefore the pains of death, and perpetual 
diſability by exile, ſlavery, or impriſonment, ought 
never to be inflicted, but when the offender appears in- 
corrigible : which may be collected either from a re- 
petition of minuter offences; or from the perpetration 
of ſome one crime of deep malignity, which of itſelf 
demonſtrates a diſpoſition without hope or probability of 
amendment: and in ſuch cafes it would be cruelty to 
the public, to defer the puniſhment of ſuch a criminall\,Þ 
till he had an opportunity of repeating perhaps the worſt + 
of villainies. | AY 
2. As to the meaſure of human puniſhments. From 
what has been obſerved in the former articles we may 5 
collect, that the quantity of puniſhment can never be N 1 
abſolutely determined by any ſtanding invariable rule; 8 : 
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but it muſt be left to the arbitration of the legiſlature to 
inflict ſuch penalties as are warranted by the laws of © 

nature and ſociety, and ſuch as appear to be the beſt J ' 

calculated to anſwer the end of precaution againſt future 
offences. : | 


Hence it will be evident, that what ſome N 


. 


,. 


ſo highly extolled for its equity, the lex talionis, 
or law of retaliation, can never be in all caſes an 
adequate or permanent rule of puniſhment, In ſome 
caſes indeed it ſeems to be dictated by natural reaſon ; 
as in the caſe of conſpiracies to do an injury, or falſe | 


accuſations of the innocent; to which we may N | A 
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that law of the Jews and Egyptians, mentioned by Jo- 
ſephus and Diodorus Siculus, that whoever without 
ſufficient cauſe was found with any mortal poiſon in his 
cuſtody, ſhould himſelf be obliged to take it. But, in 


general, the difference of perſons, place, time, pro- 


vocation, or other circumſtances, may enhance or mi- 
tigate the offence ;; and in ſuch caſes retaliation can 
never be a proper meaſure of juſtice: If a nobleman 
firikes a peaſant, all mankind will fee, that if a court 
of juſtice awards a return of the blow, it is more than a 
juſt compenſation. On the other hand, retaliation may, 
ſometimes, be too eaſy a ſentence ; as, if a man mali- 
ciouſly ſhould put out the remaining eye of him who 


had loſt one before, it is too light a puniſhment for the 


maimer to loſe only one of his: and therefore the law w- 
of the Locrians, which demanded an eye for an eye, 
was in this inſtance judicioufly altered; by decreeing, 
in imitation of Solon's laws 9, that he who ſtruck out 
the eye of a one-eyed man, ſhould loſe both his own in 
return. Beſides, there are very many crimes, that will 
in no ſhape admit of theſe penalties, without manifeſt 
abſurdity and wickedneſs, Theft cannot be puniſhed 
by theft, defamation by defamation, forgery by forgery, 
adultery by adultery, aud the like. And we may add, 
that thoſe inſtances, wherein retaliation appears to be 
uſed, even by the divine authority, do not really pro- 
ceed upon the rule of exact retribution, by doing to the 
criminal the ſame hurt he has done to his neighbour and 
no more; but this correſpondence between the crime and 
puniſhment is barely a conſequence from ſome other 
principle. Death is ordered to be puniſhed with death; 
not becauſe one is equivalent to the other, for that would 
be expiation, and not puniſhment. Nor is death always 
an equivalent for death: the execution of a needy de- 
 crepid aſſaſſin is a poor ſatisfaction for the murder of a 
nobleinan in the bloom of his youth, and full enjoyment 
of his friends, his honours, and his fortune. But the 
reaſon upon which this ſentence is grounded ſeems to be, 
that this is the higheſt penalty that man can inflict, 
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and tends moſt to the ſecurity of mankind ; by re- 
moving one murderer from the earth, and ſetting a 
dreadful example to deter others : ſo that even this 
grand inſtance proceeds upon other principles than thoſe 
of retaliation. And truly, if any meaſure of puniſh- 
ment is to be taken from the damage ſuſtained by the 
| ſufferer, the puniſhnient ought rather to exceed than 
equal the injury: fince it ſeems contrary to reaſon and 
equity, that the guilty (if convicted) ſhould ſuffer no 
more than the innocent has done before him; eſpecially 
as the ſuffering of the innocent is paſt and irrevocable, 
that of the guilty is future, contingent, and liable to be 
eſcaped or evaded. With regard to crimes indeed that 
are incomplete, which conſiſt merely in the intention, 
and are not yet carried into act, as conſpiracies and the 
like ; the innocent has a chance to fruſtrate or avoid the 
villainy, as the conſpirator has alſo a chance to eſcape 
his puniſhment : and this may be one reaſon why the 
lex talionis is more proper to be inflicted, if at all, for 
crimes that conſiſt in intention, than for ſuch as are car- 
Tied into act. It ſeems indeed conſonant to natural 
.reaſon, and has therefore been adopted as a maxim by 
ſeveral theoretical writers v, that the puniſhment due to 
the crime of which one falſely accuſes another, ſhould 
be inflicted on the perjured informer, Accordingly, 
when it was once attempted to introduce into England 
the law of retaliation, it was intended as a puniſhment 
for ſuch only as preferred malicious accuſations againſt 
others; it being enacted by ſtatute 37 Edw, III. ch. 18. 
that ſuch as preferred any ſuggeſtion to the king's great 
council ſhould be put in ſureties of taliation ; that is, 
to incur the fame pain that the other ſhould have had, in 
caſe the ſuggeſtion were found untrue. But, after one 
year's experience, this puniſhinent of taliation was re- 
jeQed, and impriſonment adopted in its ſtead -. 
But though from what has been ſaid it appears, that 
there cannot be any regular or determinate method of 
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rating the quantity of -puniſhments for erimes, by any 
one uniform rule; bur they muſt be referred to the will 
and diſcretion of the legiſlative power : yet there are 
ſome general principles, drawn from the nature and 
circumſtances of the crime, that may be of ſome aſliſt- 
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ance in allotting it an adequate puniſhment, 


As, firſt, with regard to the object of it: for the 
greater and more exalted the object of an injury is, the 
more care ſhould be taken to prevent that injury, and of 
courſe under this aggravation the puniſhment ſhould be 
more ſevere. Therefore treaſon in conſpiring the king's 
death is by the Engliſh law puniſhed with greater ri- 
gour than even actually killing any private ſubject. And 
yet, generally, a defign to tranſgreſs is not ſo flagrant an 
enormity, as the actual completion of that deſign. For 
evil, the nearer we approach it, is the more diſagreeable 


and ſhocking: ſo that it requires more obſtinacy in 


wickedneſs to perpetrate an unlawful action, than barely 

to entertain the thought of it: and it is an encourage= 
ment to repentance and remorſe, even till the laſt ſtage 
of any crime, that it is never too late to retract; and 
that if he ſtops even here, it is better ſor him thau if 
he proceeds: for which reaſon an attempt to rob, to 
raviſh, or to kill, is far leſs penal than the actual rob- 
bery, rape, or murder. But in the caſe of a treaſon- 
able conſpiracy, the object whereof is the king's maje- 
fy, the bare intention will deſerve the higheſt degree of 
ſeverity , not becauſe the intention is equivalent to the 
act itſelf ; but becauſe the greateſt rigour is no more 
than adequate to a treaſonable purpoſe of the heart. and 


there is no greater left to infli& upon the actual execu- 


tion itſelf. | i 
Again : the violence of paſſion, or temptation, may 
ſometimes alleviate a crime ; as theft, in caſe of bunger, 
is far more worthy of compaſſion, than when committed 
through avarice, or to ſupply one in luxurious exceſſes. 
To kill a man upon ſudden and violent reſentment is leſs 
penal than upon cool deliberate malice. The age, edu- 


cation, and charaQter of the offender ; the repetition 
(or otherwiſe) of the offence ; the time, the place, the 


the crime t. 8 


death“. 


Thus Demoſthenes (in his 
ocation againſt Midias) finely 


i 1] was abuſed, ſays he, by 
« my enemy, in cold blood, 
« out of malice, not by heat 
% of wine, in the morning, 


works up the agzravations of 
the inſults he had received, 
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company wherein it was committed; all theſe,” and a 
thouſand other incidents, may aggravate or .extenuate 


Parther : as puniſhments are chiefly intended for the 
prevention of future crimes, it is but reaſonable that 
among crimes of different natures thoſe ſhould be moſt 

ſeverely puniſhed, which are the moſt deſtructive of the 
public ſafety and happineſs : and, among crimes of an 
equal malignity, thoſe which a man has the moſt fre- 
quent and eaſy opportunities of committing, which 
cannot be ſo eaſily guarded againſt as others, and which 
therefore the offender has the ſtrongeſt mducement to 
: commit: according to what Cicero obſerves u, ea ſuns 
« animadvertenda peccata maxime, quae- difficillime prae- 
« caventur.” Hence it is, that for a ſervant to rob his 
matter is in more caſes capital, than for a ſtranger: if a 
ſervant kill his maſter, it is a fpecies of treaſon ; in 
another it is only murder: to ſteal a handkerchief, or 
other trifle above the value of twelve pence, privately 
from one's perſon, 1s made capital ; bur to carry off a 
load of corn from an open held, though of fifty times 
eater value, is puniſhed with tranſportation only. 
And, in the iſland of Man, this rule was formerly car- 
ried ſo far, that to take away an horſe or an ox was 
there no felony, but a treſpaſs, becauſe of the difficulty 
in that little territory to conceal or carry them off: but 
to ſteal a pig or a fow], which is eaſily done, was a capi- 
tal miſdemeſnor, and the offender was puniſhed with 


Laſtly, as a conclufion to the whole, we may ob- 
ſerve that puniſhments of ' unreaſonable ſeverity, eſpe- 
cially when indiſcriminately inflicted, have lefs effect in 
preventing crimes, and amending the manners of a 
people, than ſuch as are more merciful in general, yet 


publicly, before ſtrangers 
as well as citizens; and 


that in the temple, whither 


the duty of my office called 
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properly intermixed with due diſtinctions of ſeverity, 
It is the ſentiment of an ingenious writer, who ſeems to 
have well ſtudied the ſprings of human action *, that 
crimes are more effectually prevented by the certainty, 
than by the ſeverity, of puniſhment. For the exceſlive 
ſeverity of laws (ſays Monteſquieu )) hinders their 
execution : when the punifhment ſurpaſſes all meaſure, 
the public will frequently out of humanity prefer im- 
punity to it, Thus alſo the ſtatute 1 Mar. ft. 1. c. 1. 
recites in its preamble, *©* that the, ſtate of every king 


( conſiſts more aſſuredly in the love of the ſubje& 


4% towards their prince, than in the dread of laws made 
« with rigorous pains ; and that laws made for the 


 « preſervation of the commonwealth without great pe» 
1 nalties are more often obeyed and kept, than laws 


« made with extreme puniſhments.” Happy had it 
been for the nation, if the ſubſequent practice of that 
deluded princeſs in matters of religion, had been cor- 
reſpondent to theſe ſentiments of herſelf and parliament, 
in matters of ſtate and government! We may farther 


obſerve that ſanguinary laws are a bad ſymptom of the 


diſtemper of any ſtate, or at leaſt of its weak conſtitu · 


tion. The laws of the Roman kings, and the twelve 


tables of the decemwiri, were full of cruel puniſhments : 
the Porcian law, which exempted all citizens from ſen- 
tence of death, ſilently abrograted them all. In this 


period the republic flouriſhed : under the emperors ſe- 


_ puniſhments were revived ; and then the empire 
ell, | 8 5 
It is moreover abſurd and impolitic to apply the fame 
puniſhment to crimes of different malignity. A mul- 
titude of ſanguinary laws (beſides the doubt that may 
be entertained concerning the right of making them) 
do likewiſe prove a wanifeſt defect either in the wiſdom 
of the legiſlative, or the ſtrength of the executive 
power. It is a kind of quackery in government, and 

argues a want of ſolid ſkil}, to h the ſame univer- 


ſal remedy, the ultimum ſupplicium, to every caſe of dif- 


ficulty. It is, it muſt be owned, much eafter to extir- 


pate than to amend mankind : yet that magiſtrate muſt 
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be eſteemed both a weak and a cruel ſurgeon, who cuts 
off every limb, which through ignorance or indolence 
he will not attempt to cure. It has been therefore in- 
geniouſly propoſed =, that in every ſtate a ſcale of crimes 
mould be formed, with a correſpondent ſcale of pu- 
niſhments, deſcending from the greateſt to the leaſt : 
but, if that be too romantic an idea, yet at leaſt a wiſe 
legiſlator will mark the principal diviſions, and not af- 
ſign penalties of the firſt degree to offences of an inferior 
rank. Where men ſee no diſtinction made in the na- 
ture and gradations of puniſhment, the generality will 
be led to conclude there is no diſtinction in the guilt. 
Thus in France, the 'puniſhment of robbery, either 
with or without murder, is the ſame : hence it is, that 
though perhaps they are therefore ſubject to fewer 
robberies, yet they never rob- but they alſo murder. 
In China murderers are cut to pieces, and robbers not: 
hence in that country they never murder on the highway, 
though they often rob. And in England, beſides the 
additional terrors of a ſpeedy execution, and a ſubſe- 
quent expoſure or diſſection, robbers have a hope of 
tranſportation, which ſeldom is extended to murderers. | 
This has the ſame effect here as in China; in prevent- 
ing frequent aſſaſſination and flaughter, | 
Yer, though in this inſtance we may glory in the 
wiſdom of the Englith law, we ſhall find it more difh- 
cult to juſtify the frequency of capital puniſhment to be 
found thergin ; inflicted. (perhaps inattentively) by a 
multitude 'of ſucceſſive independent ſtatutes, upon 
crimes very different in their natures, It is a melancholy 
truth, that among the variety of actions which men are 
daily liable to commit, no leſs than an hundred and 
ſixty have been declared by a& of parliament» to be 
felonies without benefit of clergy ; or, in other words, 
to be worthy of inſtant death. So dreadful a liſt, in- 
Read of diminiſhing, increaſes the number of offenders, 


Beccar, c. 6. | the ſtatutes (tit. felony) and 
Sp. L. b. 6. c. 16. the acts whick have ſince been 
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The injured, through compaſſion, will often ferbear 
to proſecute : juries, through compaſſion, will ſome- 
times forget their oaths, and either acquit the guilty 
or mitigate the nature of the offence ; and judges, 
through compaſſion, will reſpite one half ef the con- 
victs, and recommend them to the royal mercy, 
Among ſo many chances of. eſcaping, the 2 and 
hardened offender overlooks the multitude that ſuffer ; 
he boldly engages in ſome deſperate attempt, to re- 
lieve his wants or ſupply his vices ; and, if unexpect- 
edly the hand of juſtice overtakes him, he deems ORR 


felf peculiarly unfortunate, in falling at laſt a ſacri- 


fice to thoſe laws, which long impunity had taught him 
to contemn. e 


20 PuBLI1c Ts Book IV, 


CHAPTER THE SECOND. 


of 4 <-> ; 


or THz PERSONS CAPABLE or 
comuMiTTinG CRIMES. 


H AVI N G, in the preceding chapter, eonfider- 
ed in general the nature of crinies, and puniſh- 
ments, we are next led, in the order of our diſtribu- 
tion, to inquire what perſons are, or are not, capable 
of committing crimes ;z or, which is alt one, who are 
exempted from the cenſures of the law upon the com- 
miſſion of thoſe acts, which in other perfons would be 
ſeverely puniſhed, In the proceſs of which inquiry, 
we muſt have recourſe to particular and ſpecial excep- 
tions : for the general rule is, that no perſon ſhall be 
_ excuſed from puniſhment for diſobedience to the laws 
of his country, excepting ſuch as are expreſsly defined 
and exempted by the laws themſelves. | 

All the ſeveral pleas and excuſes, which protect the 
committer of a forbidden act from the puniſhment 
which is otherwiſe annexed thereto, may be reduced to 
this ſingle conſideration, the want or deſect of will, 
An involuntary act, as it has no claim to merit, ſo 
neither can it induce any guilt : the concurrence of the 
will, when it has its choice either to do or to avoid the 


fat in queſtion, being the only thing that renders 
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human actions either praiſeworthy or culpable. In- 
deed, to make a complete crime, 3 by hu- 
man laws, there muſt be both a will and an act. 
For though, #n foro conſcientiae, a fixed deſign or 
will to do an unlawſul act is almoſt as heinous as the 
commiſſion of it, yet, as no temporal tribunal can 
ſearch the heart, or fathom the intentions of the mind, 
otherwiſe than as they are demonſtrated by outward 
| aQtions, it therefore cannot puniſh for what it cannot 
know. For which reaſon in all temporal jurtfdic- 
tions an overt act, or ſome open evidence of an intend- 
ed crime, is neceſſary, in order to demonſtrate the de- 
pravity of the will, before the man is liable to puniſh- 
ment. And, as a vitious will without a vitious act is 
no civil crime, ſo, on the other hand, an unwarrant- 
able act without a vitious will is no crime at all, So 
that to conſtitute a crime againſt human laws, there 
mult be, firtt, a vitious will; and ſecondly, an unlaw- 
ful act conſequent upon ſuch vitious will. 18 
Now there are three caſes, in which the will does 
not join with the act: 1. Where there 1s a defect of un- 
derſtanding. For where there is no diſcernment, there 
is no choice; and where there is no choice, there can 
| be no act of the will, which is nothing elſe but a deter- 
4 mination of one's choice to do or abſtain from a parti- 
1 cular action: he therefore, that has no underſtanding, 
8 can have no will to guide his conduct. 2, Where 
4 there is underſtanding and will ſufficient, reſiding in 
3 the party; but not called forth and exerted at the time 
5 of the action done; which is the caſe of all offences 
A committed by chance or ignorance, Here the will ſits 
= neuter ; and neither concurs with the act, nor diſagrees 
to it. 3. Where the action is conſtrained by ſome out- 
ward force and violence, Here the will:counteraRs 
the deed ; and is ſo far from concurring with, that it 
3 loaths and diſagrees to, what the man is obliged to 
3 perform. It will be the buſineſs of the preſent chapter 
briefly to conſider all the ſeveral ſpecies of deſect in 
will, as they fall under ſome one or other of theſę ge- 
neral heads: as infancy, idiocy, lunacy, and intoxi- 
cation, which fall under the firſt claſs ; misfortune 
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and ignorance, which may be referred to the ſecond ; 
and compulſion or neceſlity, which may properly rank 
in the third. „ 
I. Firſt, we will conſider the caſe of infancy, or no- 
nage ; which is a defe of the underſtanding. Infants, 
under the age of diſcretion, ought not to be puniſhed 
by any criminal proſecution whatever“. What the age 
of diſcretion is, in various.nations, is matter of ſome 
variety. The civil law diſtinguiſhed the age of minors, 
or thoſe under twenty-five years old, into three ſtages : 
infantia from the birth till ſeven years of age; pueritia, 
from ſeven to fourteen ; and pubertas, from fourteen 
upwards, The period of pueritia, or childhood, was 
again ſubdivided into two equal parts ; from ſeven to 
ten and an half was aetas infantia proxima ; from ten 
and an half to fourteen was aetas pubertati proxima, 
During the firſt ſtage of infancy, and the next half 
ſtage of childhood, infantiae proxima, they were not 
puniſhable for any crime d. During the other half ſtage 
of childhood, approaching to puberty, ſrom ten and an 
half to fourteen, they were indeed puniſhable, if found 
to be deli capaces, or capable of miſchief 5 but with 
many mitigations, and not with the utmoſt rigour of 
the law ©, During the laſt ſtage (at the age of puberty, 
and afterwards) minors were liable to be puniſhed, as 
well capitally, as otherwiſe, | 
The law of England does in ſome caſes privilege an 
inſant, under the age of twenty-one, as to common 
miſdemeſnors ; ſo as to eſcape fine, impriſonment, and 
the like: and particularly in caſes of omiſſion, as not 
repairing a bridge, or a highway, and other ſimilar 
offences“; for, not having the command of his fortune 
till twenty-one, he wants the capacity to do thoſe 
things, which the law requires, But where there is 
any notorious breach of the peace, a riot, battery, or 
the like, (which infants, when full grown, are at leaſt 
as liable as others to commit) for thats an infant, above 


1 1. Hawk, P. C. 2. 47. 2. TY ny, f 
*. 3. 20. 10. 41 Hal, P. C. 20, 21, 22. 
Hf. 29. 5. 14. 50. 17. 111. | 


8 


I 
N 3 a 
— > No 8 
0 0 


Ch. 2. | W MO VOS. 3 


the age of fourteen, is equally liable to fuffer, as a per- 
{on of the full age of twenty-one. + tore. | 

With regard to capital crimes, the law is ſtill more 
minute and circumſpeQ.; diſtinguiſhing with great 
nicety the ſeveral degrees of age and diſcretion, By 


the antient Saxon law, the age of twelve years was 


eſtabliſhed for the age of poſſible diſcretion, when firſt 
the underſtanding might open'*: and from thence. till 
the offender was 59 it was aetas pubertati proxima, 
in which he might, or might not be guilty of a crime 
according to his natural capacity, or incapacity, This 
was the dubious ſtage of diſcretion : but, under twelve, 
it was held that he could not be guilty in will, neither 
after fourteen could he be ſuppoſed innocent of any ca- 
ital crime which he in fact committed. But by the 
aw, as it now ſtands, and has ſtood at leaſt ever ſince 
the time of Edward the third, the capacity of doing ill, 
or contracting guilt, is not ſa much meaſured by years 
and days, as by the ſtrength of the delinquent's under- 


ſtanding and judgment, For one lad of eleven years 


old may have as much cunning as another of fourteen ; _ 
and in theſe caſes-our maxim is, that © malitia ſupplet 
aetum. Under ſeven years of age indeed an infant 
cannot be guilty of ſelony ; for then a felonious diſ- 
cretion is almoſt an impoſſibility in nature: but at eight 


years old he may be guilty of felony . Alſo, under 


fourteen, though an infant ſhall be prima facie adjudged 
to be doi incapax ; yet if it appear to the court and 
jury ; that he was doli capax, and could diſcern be- 
tween good and evil, he may be convicted and ſuffer 
death, Thus a girl of thirteen has been burnt for kil- 
ling her miſtreſs: and one boy of ten, and another of 
nine years old, who had killed their companions, have 
been ſentenced to death, and he of ten years actually 


| Hanged ; becauſe it appeared upon their trials, that the 
one hid himſelf, and the other hid the body he had 


killed: which hiding manifeſted a conſciouſneſs of 


* LL, Athbelflan, Wilk. 65. P. C. 27. 
© Mir. c. 4. Þ 16. 1 Hal, * Dalt, Juſt, c. 147, 
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guilt, and a diſeretion to diſcern between good and 


evils, And there was an inftance in the laſt century, 
where a boy of eight years old was tried at Abingdon 
for firing two barns; and, it appearing that he had ma- 
lice, revenge, and cunning, he was found guilty, con- 
demned, and hanged accordingly h. Thus alſo, in 
very modern times, a boy of ten years old was convict- 
ed on his own confeſſion of murdering his bedfellow; 


there appearing in his whole behaviour plain tokens of 


@ miſchievous diſcretion ; and, as the ſparing this boy 
merely on account of his tender years might be of dan- 
gerous cenſequence to the public, by prepagating a no- 


tion that children might commit ſuch atrocious crimes: 


with impunity, It was unanimouſly * by all the 
judges — he was a proper ſubject of capita puniſh- 
ment i. But, in all ſuch caſes, the evidence of that ma- 


lice, which is to ſupply age, ought to be ſtrong and 


clear beyond all doubr and contradiction, 

II. The ſecond caſe of a deficiency in will, which 
excuſes ſrom the guilt of crimes, ariſes alſo from a de- 
ſective or vitiated underſtanding, vis, in an idiot or a 
lunatic. For the rule of law as to the latter, which 
may eaſily be adapted alſo to the former, is, that fu- 
„ rioſus furore ſolum punitur.” In criminal caſes there- 
fore idiots and lunatics are not chargeable for their own 
acts, if committed when under theſe incapacities: no, 
not even for treaſon itſelf k. Alſo, if a man in his 
ſound memory commits a capital offence, and before ar- 
raignment for it, he becomes mad, he ought not to be 
. arraigned for it; becauſe he is not able to plead to it 

with that advice and caution that he ought, And if, 
after he has pleaded, the priſoner becomes mad, he 
ſhall not be tried: for how can he make his defence 2 


If, after he be tried and found guilty, he loſes his ſen- 


fes before judgment, judgment ſhall not be pronounc- 
ed; and if, after judgment, he becomes of nonſane 


memory, execution ſhall be ſtayed; for peradventure, 


ſays the humanity of the Engliſh law, had the priſoner 
been of ſound memory, he might have alleged ſome- 


e Hal. P. C. 26, 27. 
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thing in ftay of judgment or execution l. Indeed, in 
the bloody reign of Henry the eighth, a ſtatute was 
made n, which enacted, that if a perſon, being compos 

mentis, ſhould commit high treaſon, and after fall into 
madneſs, he might be tried in his abſence, and ſhould 
ſuffer death, as if he were of perfect memory. But 
this ſavage and inhuman law was repealed by the ſtatute 
1 & 2 Ph. & M. c. 10. For, as is obſerved by ſir 
Edward Coke, the execution of an offender is fer 
« example, ut poena ad paucos, metus ad omnes perveniat.: 
« but ſo it is not when a madman 1s executed; but 
« ſhould be a miſerable ſpectacle both againſt law, and 
* of extreme inhumanity and eruelty, and can be no 
example to others.” But if there be any doubt, 
whether the party be compos or not, this ſhall be tried 
by a jury. And if he be ſo found, a total idioey, or 
abſolute inſanity, excuſes from the guilt, and of courſe 
from the puniſhment, of any criminal action committed 


1 under ſuch deprivation of the ſenſes: but, if a lunatie 


hath lucid intervals of underſtanding, he ſhall anſwer 
for- what he does in thoſe intervals, as if he had no de- 
ficiency o. Vet, in the caſe of abſolute madmen, as 
they are not anſwerable for their actions, they ſhould not 
be permitted the liberty of actiug unleſs under proper 
control; and, in particular, they ought not to be ſut- 
ſered to go looſe, to the terror of the king's ſubjeQs, It 
was the doctrine of our antient law, that perſons de- 
prived of their reaſon might be confined till they re- 
covered their ſenſes ? , without waiting for the forms of 
a commiſſion or other ſpecial authority from the crown : 
and now, by the vagrant acts a, a method is chalked out 
for impriſoning, chaining, and ſending them to their 
proper homes. a ge | 
III. Thirdly ; as to artificial, voluntarily contracted 
madneſs, by drunkenneſs or intoxication, which, depri- 
ving men of their reaſon, puts them into a temporary 
phrenzy ; our law looks upon this as an aggravation of | 


— 
1 Hal, P. . 34. Hal. . C. 10. 
= 33 Hen. VIII. c. 20. Bro. Ale. tit. corone, 101. 
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the offence, rather than as an excuſe for auy criminal 

miſbehaviour. A drunkard, ſays fir Edward Coke r, 
who is voluntarius daemon, hath no privilege thereby; 
but what hurt or ill ſoever he doth, his drunkenneſs 
doth aggravate it: nam omne crimen ebrietas, et incendif, 
et detegit. It hath been obſerved, that the real uſe of 
ſtrong liquors, and the abuſe of them by drinking to 
exceſs, depend much upon the temperature of the cli- 


mate in which we live. "ſhe ſame indulgence, which 


may be neceſſary to make the blood move in Norway, 


would make an Italian mad. A German therefore, ſays 


the preſident Monteſquieu *, drinks through cuſtom, 
founded upon conſtitutional neceſſity ; a Spaniard drinks 


| through choice, or out of the mere wantonneſfs of lux- 


ury : and drunkenneſs, he adds ought to be more ſe- 
verely puniſhed, where it makes men miſchievous and 
mad, as in Spain and Italy, than where it only renders 
them ſtupid and heavy, as in Germany and more north · 
ern countries. And accordingly, in the-warm climate 
of Greece, a law of Pittacus enacted, that he who 
« committed a crime, when drunk, ſhould receive a 
« double puniſhment ;” one for the crime itſelf, and 
the other ſor the ebriety which prompted him to commit 
itt. The Roman law indeed made great allowances 
For this vice: per vinum delapfis capitalis peena remit- 
« titur u.“ But the law of England, confidering how 


eaſy it is to counterfeit this-excuſe, and how weak an 


excuſe it is, (though real) will not ſuffer any man thus 
to privilege one crime by another v. | 

IV. A fourth deficiency of will, 1s where a man 
commits an unlawful] act by . eee chance, and 
not by deſign. Here the will obſerves a total neutra- 
lity, and does not co-operate with the deed; which 
therefore wants one main ingredient of a erime. Of this 


when it affects the life of another, we ſhall find more 


occaſion to ſpeak hereafter ; at preſent only obſerving, 


* ; 
7 x Inſt, 247. * Puff. L. of N. b. 8. c. 3. 
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that if any accidental miſchief happens to follow from 
the performance of a lawful act, the party ſtands ex- 
cuſed from all guilt: but if a man be doing any thing 
unlawful, and a conſequence enſues which he did not 
foreſee or intend, as the death of a man or the like, his 
want of foreſight ſhall be no excuſe ; for, being guilt 
of one offence, in doing antecedently what is in itſelf 
unlawful, he is criminally guilty of whatever conſe- 
uence may follow the firſt miſbehaviour x. 8 
V. Fifthly, gnorance or miſtake is another defect of 


will; when a man, intending to do a lawful act, does 


that which is unlawful. For here the deed and the 
will acting ſeparately, there is not that conjunction be- 
tween them, which is neceflary to form a criminal act. 
But this muſt be an ignorance or miſtake of fact, and 
not an error in point of law, As if a man, intending 
to kill a thief or houſebreaker in his own houſe, by 
miſtake kills one of his own family, this is no criminal 
action 7: but if a man thinks he has a right to kill a per- 
ſon excommunicated or outlawed, wherever he meets 


him, and does ſo ; this is wilful murder. For a miſ- 


take in point of Jaw, which every perſon of diſcretion 
not only may, but is bound and preſumed to know, is in 
criminal caſes no ſert of defence. Ignorantia juris, quod 
quiſque tenetur ſcire, neminem excuſat, is as well the 
maxim of our own law, as it was of the Raman. 

VI. A ſixth ſpecies of defect of will is that ariſing 
from compulſion and inevitable neceſſity. Theſe are a 
conſtraint upon the will, whereby a man is urged to do 
that which his judgment diſapproves; and which, it is 
to be preſumed, his will (if left to itſelf) would re- 
jet. As puniſhments are therefore only inflicted for the 
abuſe of that free will, which God has given to man, 
It is highly Juſt and equitable that a man ſhould be ex- 
cuſed tor thoſe acts, which are done through unavoidable 


force and compulſion. 
3 -w I Hal. Pp. . 39. . * Plowd, 343. 
” Cro, Car, 538. | 0 Ef. 22. 6. 9. 
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1. Of this nature, in the firſt place, is the obligation 
of civil ſubjection, whereby the inferior is conſtrained by 
the ſuperior to act contrary to what his own reaſon and 
inclination would ſuggeſt: as when a legiſlator eſta- 
bliſhes iniquity, by a law, and commands the ſubject to 
do an act contrary to religion-or ſound morality, How 
far this excuſe will be admitted in foro conſcientiae, or 
whether the inferior in this caſe is not bound to obey 
the divine, rather than the human law, it is not my 
buſineſs to decide; though the queſtion I believe, among 
the-caſuiſts, will hardly bear a doubt. But, however 
that may be, obedience to the Jaws in being is undoubt- 
edly a ſufficient extenuation of civil guilt before the mu- 
nicipal tribunal. The ſheriff, who burnt Latimer and 
kidley, in the bigot ted days of queen Mary, was not 
liable to puniſhment from Elizabeth, for executing ſo 
| horrid an office; being juſtified by the commands of that 
magiſtracy, which eudeavoured to reſtore ſuperſtition 
under the holy auſpices of its mercileſs ſiſter, perſecu- 
dlon. 

As to perſons in private relations; the principal caſe, 
where conſtraint of a ſuperior is allowed as an excuſe 
for original miſconduQ, is with regard to the matrimo- 
'nial ſubjection of the wife to her huſband : for neither 
a ſon or a ſervant are excuſed for the commiſſion of 
any crime, whether capital or otherwiſe, by the com- 
mand or coercion of the parent or maſter»; though in 
ſome caſes the command or authority ef the huſband, 
either expreſs or implied, will privilege the wife from 
puniſhment, even for capital offences. And therefore 
if a woman commit theft, burglary, or other civil of- 
f.nces againſt the laws of ſociety, by the coercion of 
her huſband.; or even in his company, which the law 
conſtrues a coercion ; ſhe is not guilty of any crime : 
being conſidered as acting by compulſion and not of her 
own wille. Which doctrine is at leaſt a thouſand years 
old in this kingdom, being to be found among the laws 
of king Ina the Weſt Saxon 4. And it appears that, 


be Hawk ©. Ccg. 4 cap. 57. 
< 1 Hal. b. Ga 45. 2. 5 
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among the northern nations on the continent, this p- i- 
vilege extended to any woman tranſgreſſing in conce r 
with a man, and to any ſervant that committed a joint 
offence with a freeman; the male or freeman only was 
puniſhed, the female or ſlave diſmiſſed ; ** proculdub:3, 
« quod alterum libertas, alterum neceſſitutis impelleret ©." 
But (beſides that in our law, which is a ſtranger to- 
ſla very, no impunity is given to ſervants, who are as 
much free agents as their maſters) even with regard 19. 
wives, this rule admits of an- exception in crimes that. 
are mala in ſc, and prohibited by the iaw-of nature, as 
murder and the like: not only becauſe theſe are of a 
deeper dye; but alſo, fince in a ſtate of nature no one 
is in ſubjection to another, it would be unreaſonable to 
ſcreen an offender from the puniſhment due to natural 
crimes, by the refinements and ſubordination of civil 
ſociety, In treaſon alſo, (the higheſt crime which a 
member of ſociety can, as ſuch, be guilty of) no plea 
of coverture ſhall excuſe the wife; no preſumption of 
the huſband's coercion ſhall extenuate her guilt f: as 
well becauſe of the odiouſneſs and dangerous conſe- 
quence of the crime itfelf, as becauſe the huſband, 
having broken through the moſt ſacred tie of ſocial 
community by rebellion againſt the ſtate, has no right 
to that obedience from a wife, which he himſelf as a 
ſubject has forgotten to pay. In inferior miſdemeſnors 
alſo, we may remark another exception; that a wife 
may be indicted and ſet in the pillory with her huſband, 
for keeping a brothe] ; for this 1s an offence touching the 
domeſtic oeconomy or government of the houſe, in which 
the wife has a principal ſhare ; and is alſo ſuch an of- 
fence as the law preſumes to be generally conducted by 
the intrigues of the female ſexs, And in all caſes, 
where the wife offends alone, without the company or 
coercion of her huſband, he is reſponſible for her of- 
fence, as much as any feme-ſole, 


_ * Stiernbrook' de jure Sueon. ' Hal. P. c. 47. 
J. 2. c, 4. a t 1 Hawk, P. C. z, 3. 
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2. Another fpecies of compulſion or neceſſity is what 
our law calls dureſs per minas b; or threats and menaces, 
which induce a fear of death or other bodily harm, 
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and which take away for that reaſon the guilt of many 


crimes and miſdemeſnors; at leaſt before the human 
tribunal, But then that fear, which compels. a man to 


do an unwarrantable action, ought to be juſt and well 


grounded; ſuch, * gui cadere poſſit in virum conſlantem, 
non timidum et meticuloſum,” as Bracton expreſſes it i, in 
the words of the civil law*. Therefore, in time of 
war or rebellion, a man may be juſtified in doing many 
treaſonable acts by compulſion of the enemy or rebels, 
which would admit of no excuſe in the time of peace l. 
This however ſeems only, or at leaſt principally, to hold 
as to poſitive crimes, ſo created by the laws of ſociety ; 
and which therefore ſociety may excuſe ; but not as to 
natural offences, fo declared by the law of God, where- 
in human magiſtrates are only the executioners of di- 
vine puniſhment, And therefore though a man be vio- 
lently aſſaulted, and hath no other poſſible means of 
eſcaping death, but by killing an innocent perſon ; this 
tear and force ſhall not acquit him of murder; for he 
ought rather to die himſelf, than eſcape by the murder 
of an innocent n. 
kill the aflailant ; for there the law of nature, and ſelf 
defence its primary canon, have made him his own 
protector. | 


3. There is a third ſpecies of neceſſity, which may 


be diſtinguiſhed from the actual compulſion of external 
force or ſear ; being the reſult of reaſon and reflection, 
which act upon and conſtrain a man's will, and 
oblige him to do an action, which without ſuch ob- 
ligation would be criminal, And that is, when a 
man has his choice of two evils ſet before him; and, 


. 2. f. 16. | 
,. 4. 2. 5, & 6, 


1.1 Hal. P. C. 50. 
m bid. 5 1. 


But in ſuch a cafe he is permitted to 


being under a neceſſity of chuſing one, he chuſes the 
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leaſt pernicious of the two. Here the will cannot be 
ſaid freely to exert itſelf, being rather paſſive, than ac- 
tive; or, if active, it is rather in rejecting the greater 


| evil than in chuſing the leſs. Of this forr is that ne- 


ceſſity, where a man by the coinmandment of the law 
is bound to arreſt another for any capital off2nce, or to 
diſperſe a riot, and reſiſtance is made to his authority: 
it is here juſtifable and even neceſſary to beat, to 
wound, or perhaps to kill the offenders, rather than 
permit the murderer to eſcape, or the riot to continue. 
For the preſervation of the peace of the kingdom, and 
the apprehending of notocious malefactors, are of the 
utmoſt conſequence to the public ; and therefore ex- 
cuſe the ſelony, which the killing would otherwiſe 
amount to * 8 23 

4. There is yet another caſe of neceſſity, which has 
occaſioned great ſpeculation among the writers upon 
general law; viz. whether a man in extreme want of 
food or cloathing may juſtify ſtealing either, to relieve 
his preſent neceſſities. And this both Grotius ® and 
Puffendorſe, together with many other of the foreign 
juriſts, hold in the affirmative z maintaining by many 
1 humane, and plauſible rea fons, that in ſuch 
cales the community of goods by a kind of tacit con- 
ceſſion of ſociety is revived. And ſome even of our 
own lawyers have held the ſame 4, though it ſeems to 
be an unwarranted doctrine, boriowed from the no- 
tions of ſome civilians: at leaſt it is now antiquated, 
the law of England admitting no ſuch excuſe at pre- 


ente. And this its doQtrine is agreeable not only io 


the ſentiments of many of the wiſeſt antients, parricu- 
larly Cicero*, who holds that © ſum cuigue incommo- 


Am ferendum efl, potius quam de alterius commidis de- 


'* trahendum ;” but alſo to the Jewiſh law, as certified 
by king Solomon himſelf* ; © if a thief ſteal to ſati-ſy 
his ſoul when he is hungry, he ſhall reſtore ſeven- 


® 2; 8 $3. r 1 Hal. P. C. 54, 
de jure b. & p. I. 2. e. 2. de ef. I. 3. c. 4 
L. of Nat. and N. I. 2. c. 6. t Prov. vi. 30. 

1 Britton. 6, 10. Mirr. c. 4. C. 16. 
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« fold, and ſhall give all the ſubſtance of his houſe :” 


which was the ordinary puniſhment for theft in that 
kingdom. And this is founded upon the higheſt rea- 
ſon: for men's properties would be under a ſtrange 
inſecurity, if liable to be invaded according: to the 
wants of others, of which no man can poſlibly be an 
adequate judge, but the py himſelf Who pleads them. 
In this country eſpecially, there would be a peculiar 
impropriety in admitting ſo dubious an excuſe: for by 
our laws ſuch ſufficient proviſion is made for the poor 
by the power of the civil magiſtrate, that it is impoffible 
that the moſt needy ſtranger ſhould ever be reduced 
to the neceſſity of thieving to ſupport nature. This 
caſe of a ſtranger is, by the way, the ſtrongeſt inſtance 
put by baron Puffendorf, and whereon he builds his 
principal arguments: which, however they may hold 
upon the continent, where the parſimonious induſtry of 
the natives orders every one to work or ſtarve, yet mult 
fe all their weight and efficacy in England, where 
charity is reduced to a ſyſtem, and interwoven in our 
very conſtitution. Therefore our laws onght by no 
means to be taxed with being unmerciful, for denying 
this privilege to the neceſſitous; eſpecially when we 
conſider, that the king, on the repreſentation of his 
miniſters of juſtice, hath a power to ſoften the law, 
and to extend mercy in caſzs of peculiar hardſhip. An 
advantage which is wanting in many ſtates, particularly 
thoſe which are democratical: and all theſe have in 
its ſtead introduced and adopted, in the body of the 
law itſelf, a multitude of circumitances tending to al- 
leviate its rigour, But the founder of our . ler 
thought it better to veſt in the crown the power of par- 
doning particular objects of compaſſion, than to eoun- 
tenance and eſtabliſh theft by one general undiſtin- 
guiſhing law. | 
VII. To theſe ſeveral caſes, in which the incapacity 
of committing crimes ariſes from a deficiency of the 
will, we may add one more, in which the law ſuppoſes 
an incapacity of doing wrong, from the excellence and 
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rſection of the perſon; which extend as well to the will 
as to the other qualities of his mind. I mean the caſe of 
the king: who, by virtue of his royal prerogative, is not 
under the coercive power of the law ® ; which will 
not ſuppoſe him capable of committing a folly, much 
leſs a crime. We are therefore, out of reverence and 
decency, to forbear any idle inquiries, of what would 
be the conſequence if the king were to act thus and 
thus: ſince the law deems ſo highly of his wiſdom and 
virtue, as not even to preſume it poſſible for him ro do 
any thing inconſiſtent with his ſtation and dignity ; and 
therefore has made no proviſion to remedy ſuch a 
grievance. But of this ſufficient was ſaid in a former 
volume *, to which I muſt refer the reader. 


Ch. 2. | WRONGS, 


1 Hal. 5. C. 44. Book. I, ch, 7, pag. 244. 
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CHAPTER THE THIRD. 


Or PRINCIPALS any ACCESSORIES. 


T having been ſhewn in the preceding chapter what 

ö 1 perſons are, or are not, upon account of their ſitu- 
? ation and circumſtances, capable of committing crimes, 
= we are next to make a few remarks on the different de- 
| 2 of guilt among perſons that are capable of of- 
ſending ; wis, as principal, and as acceſſory. | 
I. A man may be frincipal in an offence in two de- 
i grees. A principal, in the firſt degree, is he that is the 
actor, or abſolute perpetrator of the crime; and, in 

the ſecond degree, is he who is preſent, aiding, and 

. abetting the fact to be done . Which preſence need 
. not always be an actual immediate ſtanding by, within 
Witte ſight or hearing of the fact; but there may be alſo a 
conſtructive preſence, as when one commits a robbery 
or murder, and another keeps watch or guard at ſome 
convenient diſtance, And this rule hath alſo other 
exceptions : for, in caſe of murder by poiſoning, a man 
may be a principal felon, by preparing and laying the 

_ poiſon, or perſuading another to drink it ® who is ig- 
norant of its poiſonous quality 4, or giving it to him 
that purpoſe ; and yet not adminiſter it himſelf, nor be 
preſent when the very deed of poiſoning is committed *. 
And the ſame reaſoning will hold, with regard to 
other murders committed in the abſence of the mur- 


»1 Hal. P. C. 615. 4 Foſter. 349. 
> Foſter, 350, z Inſt, 138. 
el 52. | 1 


Ch. z. np Wases: * 


derer, by means which he had prepared beſore-hand, 
and which probably could not fail of their miſchievous 
effect. As by laying a trap or pitfall for another, 
whereby he is killed; letting out a wild beaſt, with an 
intent to do miſchief ; or exciting a madman to com- 
mit murder, ſo that death thereupon enſues :' in every 
of theſe caſes the party offending is guilty of murder 
as a principal, in the firſt degree. For he cannot be 
called an aceeſſory, that neceſſarily pre- ſuppoſing a 
principal; and the poiſon, the pitſall, the beaſt, or tbe 
madman cannot be held principals, being only the in- 
ſtruments of death. As therefore he muſt be cer- 
tainly guilty, either as principal or acceſſory, and can- 
not be ſo as acceſſory, it follows that he muſt be guilty 
as principal : and if principal, then in the firſt degree; 
for there is no other criminal, much leſs a ſuperior in 
the guilt, whom he could aid, abet, or aſſiſt .. | 
II. An acceſſory is he who is not the chief actor in 
the offence, nor preſent at its performance, but is ſome- 
way concerned therein, either Before or after the fact 
committed. In conſidering the nature of which degree 
of guilt, we will, firſt, examine, what offences admit 
of acceſſories, and what not: ſecondly, who may be 
an acceſſory before the fact: thirdly, who may be an 
acceſſory after it: and, laſtly, how acceſſories, conſi- 
dered merely as ſuch, and diftin& from principals, are 
to be treated, | 

1. And, firſt, as to what offences admit of acceſſories, 
and what not. In high treaſon there are no acceſſories, 
but all are principals: the ſame acts, that make a man 
acceſſory in felony, making him a principal in high 
treaſon, upon account of the heinouſneſs of the crime r. 
Beſides it is to be conſidered, that the bare intent to 
commit treaſon is many times actual treaſon ; as ima- 
Lining the death of the king, or conſpiring to take away 
bis crown. And, as no one can adviſe and abet ſuch 
2 crime without an intention to have it done, there can 


be no acceſlaries before the fact; ſince the very advice 


Hal. P. C. 617. 2 Hawk. P. C. 315. 83 loft 138.1 Hal, P. 
„ > Se 8H © = 


"Sons PuBL I C Bock IV. 


and abetment amount to principal treaſon. But this 
will not hold in the inferior ſpecies of high treaſon, 
which do not amount to the legal idea of — 
the death of the king, queen, or prince. For in thoſe 
no advice to commit them, unleſs the thing be actually 
performed, will make a man a principal traitor —. In. 
tit treaſon, murder, and felonies with or without. 
[mags of clergy, there may be acceſſories; except 
only in thoſe offences, which by judgment of law are 
ſudden and unpremeditated, as manſlaughter and the 
like: which therefore cannot have any acceſſories be- 
fore the ſact i. So too in petit larceny, and in all 
crimes under the degree of felony, there are no acceſ- 
ſories either before or after the fact; but all perſons. 
concerned therein, if guilty at all, are principals K: the. 
ſame rule holding with regard to the higheſt and low- 
eſt offences ; though upon different reaſons, In treaſon, 
all are principals, propter odium delicdti; in treſpaſs all 
are principals, becauſe the law, quae de minimis non 
curat, does not deſcend” to diſtinguiſh. the different. 
ſhades of guilt in petty miſdemeſnors. It is a maxim, 
that acceſſorius ſequitur naturam ſus principalis l. and 
therefore an acceſſory cannot be guilty of a higher 
crime than his principal; being only puniſhed, as a 
partaker of his guilt. So that if a ſervant. inſtigates 
a ſtranger to kilf bis maſter, this being murder in the 
ſtranger as principal, of courſe the ſervant is acceſſory. 
only to the crime of murder ; though, had he been 
preſent and aſſiſting, he would have been guilty as prin- 
cipal of petty — and the ftranger of murder -- 
2. As to the ſecond point, who may be an acceſſory 
tefue the fact; fir Matthew Hale - defines him to be 
one, who being abſent at the time of the crime com- 
mitted, doth yet procure, counſel, or command ano- 
ther to commit a crime, Herein abſence is neceſſary. 
to make him an acceſſory ; for if ſuch procurer, or 
the like, * 3 he is guilty of the crime as 


principal. A then adviſes B to kill another, and 
b Fofter, 342. 1 3 Inſt. 139. 
1 Hal. P. C. 615. => Hawk, P. C. 315. 
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B does it in the abſence of A, now B is principal, and A. 
is acceſſory in the murder, And this holds, even 
though the party killed be not in rerum natura at the 
time of the advice given. As if A, the reputed father, 
adviſes B the mother of a baſtard child, unborn, to 
ſtrangle it when born, and the, does ſo ; A is acceſſo- 
ry to this murder ?. And it is alſo ſettled p, that who- 
ever procureth a oy to be committed, though it be 
by the intervention of a third perſon, is an acceſſory 
before the fat, It is likewiſe a rule, that he who in 
any wiſe commands or counſels another to commit an 
unlawful act, is acceſſory to all that enſues upon that 
unlawful act; but is not acceſſory to any act diſtin&t 
from the other. As if A commandsB to beat C, and 
B beats him, ſo that he dies; B 1s guilty of murder, as 
principal, and A as acceſſory, But if A commands B 
to burn C's houſe ; and he, in ſo doing, commits a 
robbery; now A, though acceſſory to the burning, 
is not acceſſory to the robbery, for that isa thing of a 
diſtin and unconſequential nature 4. But if the fe- 
lony committed be the ſame in ſubſtance witk that 
which is commanded, and only varying in ſome cir- 
cumftantial matters ; as if, upon a command to poi- 
ſon. Titius, he is ſtabbed or ſhot, and dies; the com- 
mander is ſtill acceſſory to the murder, for the ſub- 
ſtance of the thing commanded was the death of Ti- 
tius, and the manner of its execution is a mere colla- 
teral circumſtance r. | F 
3. An acceſſory after the ſact may be, where a per- 
ſon knowing a = to have been committed receives, 
relieves, comforts, or aſſiſts the felon . Therefore, 
to make an acceſſory ex Hof ado, it is in the firſt place 
_ requiſite that he knows of the felony committed i. In 
the next plaee, he muſt receive, relieve, comfort, or 
aſſiſt him. And, generally, any aſſiſtance whatever 
given to a felon, to hinder his being apprehended, . 
tried, or ſuffering puniſhment, makes the aſſiſter an 
acceſſory. As furniſhing him with a horſe to eſcape 
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» Dyer, 196. : N T2 Hawk. P. C. 316. N 
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houſe or other ſhelter to conceal him, or open force 
and violence to reſcue or protect him t. So likewiſe to 
convey inſtruments to a felon to enable him to break 
gaol, or to bribe the gaoler to let him eſcape, makes 
a man an acceſſory to the felony, But to relieve a ſe- 
lon in gaol with cloaths or other neceffaries, is no of- 
fence : for the crime imputable to this ſpecies of acceſ- 
ſory is the hindrance of public juſtice, by aſſiſting the 
ſelon to eſcape the vengeance of the law”, To buy 
or receive ftolen goods, knowing them to be ftolen, 
falls under none of theſe deſcriptions ; it was therefore 
at common law, a mere miſdemeſnor, and made not 
the receiver acceſſory to the theft, becauſe he received 


ſtatutes 5 Ann. c. 31. and 4 Geo. I. c. 11. all ſuch re- 
ceivers are made acceſſories v), and may be tranſport- 
ed for fourteen years; and, in the caſe of receiving 
linen goods ſtolen from the 1 are by 
ſtatute 18 Geo, II. c. 25. declared felons without bene- 
fit of clergy. In France ſuch receivers are puniſhed 
with death: and the Gothic conftitutions diſtinguiſhed 
alſo three ſorts of thieves, ** unum qui conſilium daret, 
* alterum qui contrectaret, tertium qui receptaret et occule- 
« ret ; part poenae fingulos abnoxios x.“ 1 

The felony muſt be complete at the time of the aſ- 
ſiſtance given; elſe it makes not the aſſiſtant an acceſ- 
Tory. As if one wounds another mortally, and after 
the wound given, but before death enſues, a perſon 
aſſiſts or receives the delinquent : this does not make 
him acceſſory to the homicide ; for, till death enſues, 
there is no felony committed 7. But ſo ſtrict is the 
law where a ſelony is actually complete, in order to do 
effectual juſtice, that the neareſt relations are not ſuf- 
fered to aid or receive one another. If the parent aſ- 
fiſts his child, or the child his parent, if the brother re- 
ceives the brother, the maſter his ſervant, or the ſer- 
vant his maſter, or even if the huſbind relieves his 
wife, who have any of them committed a felony, the 


'2 Hawk, P. C. 317, 418, * Stiernhook de jure Corb, . 
» 1 Hal. P. C. 620, 611. 3. c. 5. 

1 Hal. P. C* 620. Y 1 Hawk. P. C. 320. 
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receivers become acceſſories ex peſt facto. But a feme 
covert cannot become an acceſſory by the receipt and 
concealment of her huſband ; for ſhe is preſumed to 
act under his coercion, and therefore ſhe is not bound, 
neither ought ſhe, to diſcover her lord “. ; 5 
48. The laſt point of inquiry is, how acceſſories are 
"IE to be treated, conſidered diftin& from principals. And 
I the general rule of the antient law (borrowed from the 
Gothic conſtirutions ®) is this, that acceſſories ſhall ſuf- 
fer the ſame puniſhment as their principals : if one be 
liable to death, the other is alſo liable © : as by the laws 
of Athens, delinquents and their abettors were to re- 
ceive the ſame puniſnmem . Why then, it may be 
aſked, are ſuch elaborate diſtinctions made between 
acceſſories and principals, if both are to ſuffer the ſame 
puniſhment ? For theſe reaſons, 1. To diſtinguiſh the 
nature and denomination of crimes, that the accufed 
may know how to defend himſelf when indicted: the 
commiſſion of an aQual robbery being quite a different 
accuſation from that of harbouring the robber. 2. Be- 
cauſe, though by the antient common law the rule is 
as before laid down, that both ſhall be puniſhed alike, 
yet now by the ſtatutes relating to the benefit of clergy 
a diſtinction is made between them: aceeſſories after 
the fact being ſtill allowed the benefit of clergy in all 
caſes, except horſe- ſtealing e and ſtealing of linen from 
the bleaeh ing grounds ; which is denied to the princi- 
pals, and * before the fact, in many — 1 3 as 
among others, 1n petit treaſon, murder, robbery, and 
wilfu! burning e. And perhaps if a diſtinction were 
conſtantly to * made between the puniſhment of prin- 
cipals and acceſſories, even before the ſact, the latter 
to be treated with a little leſs ſeverity than the ſormer, 
it might prevent the perpetration a many crimes, by 
increaſing the difficulty of finding a perſon'to execute 
the deed itſelf; as his danger would be greater than 


z Inſt. 108. 2 Hawk, P. 4 pott. Antiq. b. 1, c. 26, 


0; 2m | * Stat. 31 Fliz. c. 12, 
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that of his accomplices, by reaſon of the difference of 
his puniſhment b. 3. Becauſe formerly no man could 
be tried as acceſſory, till after the principal was con- 
victed, or at leaſt he muſt have been tried at the ſame 
time with him : though that law 1s now much altered, 
as will be ſhewn more fully in its proper place. 4. Be- 
cauſe, though a man be indicted as acceſſory and ac- 
quitted, he may afterwards be indicted as principal; 
ſor an acquittal of receiving or counſelling a felon is no 
acquittal of the felony itſelf ; but it is matter of ſome 
doubt, whether, if a man be acquitted as principal; he 
can be afterwards indicted as acceſſory before the fact; 
fince thoſe offences are frequently very near allied, and 
therefore an acquittal of the guilt of one may be an ac- 
quittal of the other alſoi. But it is clearly held, that 
one acquitted as principal may be indifted as an acceſ- 
ſory after the fact; fince that is always an offence of a 
different ſpecies of guilt, 282 tending to evade 
the public juſtice, and is ſubſequent in its commence- 
ment to the other. Upon theſe reaſons the diſtinction 
of ” and acceſſory will-appear to be highly ne- 
ceflary ; though the puniſhment is ſtil] much the ſame 
with regard-to principals, and ſuch acceſſories as of- 


fend before the ſact is committed. | 


„ Beccar. c. 3. ix Hal. P. C, 62 5, 626. 
FP. C. 373. Foſter. 361, 
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CHAPTER THE FOURTH. 


Nor OFFENCES acainsr GOD. 
'W AND RELIGION. | 


N the prefent chapter we are to enter upon the de- 
tail of the ſeveral ſpecies of crimes and miſdemeſ- 
nors, with the puniſhment annexed to each by the laws 
of England. It was obſerved in the beginning of this 
book a, that crimes and miſdemeſnors are a breach and 
violation of the public rights and duties, owing to the 


hole community, conſidered as a community, in its 


| ſocial aggregate capacity. And in the very entrance of 

theſe commentarie: d it was ſhewn, that human laws 
can have no concern with any but ſocial and relative 
duties; being intended only to regulate the conduct of 
man, conſidered under various relations, as a member 
of civil ſociety. All erimes ought therefore to be eſ- 
timated merely according to the miſchiefs which they 
produce in civil ſociety ©: and, of conſequence, pri- 
vate vices, or the breach of mere abſolute duties, 
which man is bound to perform conſidered only as an 
individual, are not, cannot be, the object of any mu- 
nicipal law ; any farther than as by their evil example, 
or other pernicious effects, they may prejudice the com- 
munity, and thereby become a ſpecies of public crimes. 
Ihus the vice of drunkenneſs, if committed privately and 
alone, is beyond the knowledge and of courſe beyond 
the reach of human tribunals: but if committed pub- 
liely, in the face of the world, its evil example makes it 
liable to temporal cenſures, The vice of lying, which 
conſiſts (abſtractedly taken) in a criminal * of 
truth, and therefore in any ſhape is derogatory from 


See pag. 


f e Beccar, ch, 8. 
See Vol, I, pag. 123, 124- 5 
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ſound morality, is not however taken notice of by our 


law, unleſs it carries with it ſome publie inconveni- 
| ence, as ſpreading falſe news; or ſome ſocial injury, 
_ as ſlander and malicious proſecution, for which a pri- 
vate recompence is given, And yet drunkennefs and 
malevolent lying are in foro conſeientiae as thoroughly 
criminal when they are not, as when they are, attend- 
ed with public inconvenience. . The only difference is, 
that both public and private vices are ſubject to the 
vengeance of eternal juſtice ; and public vices are be- 
ſides liable to the temporal puniſhments of human tri- 
bunals. 8 
On the other hand, there are ſome miſdemeſnors, 
which are puniſhed by the municipal law, that have in 
themſelves nothing criminal, but are made unlawſul 
by the poſitive conſtitutions of the ſtate ſor public con- 
venience. Such as poaching, exportation of 

the like. Theſe are naturally no offences at all; but 


their whole criminality conſiſts in their diſobedience to 


the ſupreme power which has an undoubted right, for 
the well-being and peace of the community, to make 
ſome things unlawful, which were in themſelves, indif- 
ferent, Upon the whole therefore, though part of the 
offences to be enumerated in the following ſheets are 
offences ee the revealed law of God, others againſt 
the law of nature, and ſome are offences againſt neither; 
yet in a treatiſe of municipal law we muſt conſider 
them all as deriving their particular guilt, here puniſh- 
able, from the law of man. 1 

Having premiſed this caution, I ſhall next proceed 
to diſtribute the ſeveral offences, which are either 
directly or by conſequence injurious to civil ſociety, 
and therefore puniſhable by the laws of England, 
under the following general heads: firſt, thoſe which 
are more immediately injurious to God and his holy 
religion ; ſecondly, fuch as violate and tranſgreſs the 
law of nations thirdly, ſuch as more eſpecially af- 
fe the ſovereign executive power of the ſtate, or the 
king and his government; ſourthly, ſuchas more direcily 
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infringe the rights of the public or commonwealth ; 
and, laſtly, ſuch as derogate from thoſe _—_ and du- 
ties, which are owing to particular individuals, and in 
the preſervation and vindication of which the commu- 
nity is deeeply intereſted. 5 key | N 

Firſt then, of ſuch crimes and miſdemeſnors, as 
more immediately offend Almighty God, by opeuly 
tranſgreſſing the precepts of religion either natural or 
revealed; and mediately, by their bad example and 
conſequence, the law of ſociety alſo ; which conſtitutes 
that guilt in the action, which human tribunals are to 
cenſure. ' > . 
1 I. Of this ſpecies the firſt is that of apoſlacy, or a 
ITE total renunciation of chriſtianity, by embracing either 
gg falſe religion, or no religion at all. This offence can 
only take place in ſuch as have once profeſſed the true 

religion. The perverſion of a chriſtian to judaiſm, 
= paganiſm, or other falſe religion, was puniſhed by the 
emperors Conſtantius and Julian with confiſcation of 
goods 4; to which the emperors Theodoſius and Valen- 
tinian added capital puniſhment in caſe the apoſtate 
endeavoured to pervert others to the ſame iniquity ©, 
A puniſhment too ſevere for any temporal laws to in- 
fli& upon any ſpiritual offence ; and yet the zeal of our 
anceſtors imported it into this country; for we find by 
Bracton f, that in his time apoſtates were to be burnt to 
death Doubtleſs the preſervation of chriſtianity, as a 
national religion, is, abſtracted from its own intrinſic 
truth, of the utmoſt conſequence to the civil ſtate : 
which a fingle inſtance will ſufficiently demonſtrate, 
The belief of a future ſtate of rewards and puniſh» 
ments, the entertaining juſt ideas of the moral attributes 
of the ſupreme being, and a firm perſuaſion that he ſu- 
perintends and will finally compenſate every action in 
human life (all which are clearly revealed in the doc- 
trines, and forcibly inculcated by the precepts, of our 
ſaviour Chriſt) theſe are the grand foundation of all 
judicial oaths ; which call God to witneſs the truth of 
thoſe facts, which perhaps may be only known to him 
and the party atteſting : all moral evidence therefore, 
all confidence in human veracity, muſt be weakened 

T Cod. 1.7 1, . . 
PAR | : 
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by apoſtacy, and overthrown by total infidelity 8. 
Wherefore all affronts to chriſtianity, or endeavoyrs ta 
depreciate its efficacy, in thoſe who have once profeſſed 
it, are highly deſerving of cenſure. But yet the loſs 
of life is a heavier penalty than the offence, taken in a, 
civil light, deſerves : and, taken in a ſpiritual light, 
our laws have no juriſdiction over it. This puniſhmept. 
therefore has long age become obſolete ;. and the offence 
of apoſtacy was for a long time the object only. of the 
eccleſiaſtical courts, which corrected the offender pra 
ſalute animae. But about the cloſe of the laſt century, 
the civil liberties to which we were then reſtored being 
uſed as a cloke of maliciouſneſs, and the moſt hor- 
rid doQrines ſubverſive of all religion being publicly | 
avowed both in diſcourſe and writings, it was thought | 
neceſſary again for the civil. power to interpoſe, by not 
admitting thoſe mifereants h to the privileges of ſociety, 
who maintained ſuch principles as deftroyed all moral 
obligation. To this end it was enacted by ſtatute 9 & 
10 W. III. c. 32. that if any perſon educated in, or 
having made profeſſion of, the chriſtian religion, ſhall 
by wruing, printing teaching, or adviſed ſpeaking, . 
deny the chriſtian religion to be true, or the holy ſcrip- 
tures to be of divine authority, he thall upon the firſt 
offence be rendered incapable to hold any office or place 
of truſt ; and, for the ſecond, be rendered incapable 
of bringing any action, being guardian, executor, le- 
gatee, or purchaſor of lands, and ſhall ſuffer three 
years impriſonment without bail. To give room how- 
ever for repentance, if, within four inonths after the 
firſt conviction, the delinquent will in open court pub- 
licly renounce his error, he is diſcharged for that once 
from all difabilities, 
II., A ſecond offence is that of hereſy, which conſiſts 
not in a total denial of chriſtianity, but of ſome of its 
eſſential doQrines, publicly and obſtinately avowed ; 
r Uriles eſſe opiniones has, quis negat, cum intelligat, quam multa 
Frmentur jurejurando ; quantae ſalutis fint foederum religiones 3 quan 
multos divini ſupplicii metus a ſcelere revecarit ; quamque ſana fit 


ſocietas civium inter ipſos, Diis immortalibus interpoſitis tum judicibus 
tum teflibus ? Cic. de LL, ii. 7. 


". Meſcroyantz in our antient law books is the name of un- 
believers, | 
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being defined by fir Matthew Hale, © ſententia rerum 
« divinarum humano ſenſu 'ex- cogi tata, palam dofa et 
« pertinur iter defenſa i. And here it muſt alſo be ac- 
knowleged that particular modes of belief or unbelief, 
not tending to overturn chriſtianity itſelf, or to ſap the 
foundations of morality, are by no means the object of 
coercion by the civil magiſtrate. What doctrines ſhall 
| therefore be adjudged hereſy, was left by our old con- 
ſtitution to the determination of the eccleſiaſtical judge; 
| who had herein a moſt arbitrary latitude allowed him. 
For the general definition of an heretic given by Lynde- 
W wode *, extends to the ſmalleſt deviations from the doc- 
trines of holy church: /nereticus eſt qui dubitat de 
« fide catſalica, et qui negligit ſervare ea, quae Romana 
&. ecclefia ftatuit, ſeu ſervare decreverat. Or, as the 
ſtatute 2 Hen. IV. c. 15. expreſſes it in Engliſh, - 
« teachers of erroneous opinions, contraty to the faith 
« and bleſſed determinations of the holy church.” 
| Very contrary this to the uſage of the firſt general coun- 
\ cils, which defined all heretical doctrines with the ut- 
moſt preciſion and exactneſs. And what ought to have 
| alleviated the puniſhment, the uncertainty of the 
crime, ſeems to have enhanced it in thoſe days of blind 
zeal and pious cruelty. It is true that the ſanctimoni- 
ous hypocriſy of the canoniſts went at firſt no farther 
than enjoining penance, excommunication, and eceleſia- 
ftical deprivation, for hereſy ; though afterwards they 
proceeded boldly to impriſonment by the ordinary, and 
confiſcation of goods in pios uſus, But in the mean time 
they had prevailed upon the weakneſs of bigotted 
princes to make the civil power ſubſevient to their pur- 
poſes, by making hereſy not only a temporal, but even 
a capita] offence : the Romiſh eccleſiaſtics determining, 
without appeal, whatever they pleaſed to be wr. 
and ſhifting off to the ſecular arm the odium and drud- 
gery of executions; with which they themſelves were 
too tender and delicate to intermeddle. Nay they pre- 
tended ro intercede and pray, on behalf of the con- 
victed heretic, ut citra mortis periculum ſententia circa 
eum moderatur | well knowing at the ſame time that 
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they were delivering the unhappy victim to certain 


death. Hence the capital puniſhments inflicted on the 
antient Donatiſts and Manichaeans by the emperors 


Theodoſius and Juſtinian ® : hence alſo the conſtitution 
of the emperor Frederic mentioned by Lynde- 
wode ®, adjudging all perſons without diſtinction 
to be burnt with fire, who were convicted of hereſy ml 


by the eccleſiaſtical judge. The ſame emperor, in 


another conſtitution®, ordained that if any temporal el 
lord, when admonithed by the church, ſhould neglect 
to clear his territories of heretics within a year, it nw 
ſhould be lawful for good catholics to ſeize and occupy Wn 
the lands, and utterly to exterminate the heretical poſ- 


ſeſſors. Arnd upon this foundation was built that arbi- 
trary power, ſo long claimed and ſo fatally exerted by 
the pope, of diſpoſing even of the kingdom of refrac- 
_ tory princes to more dutiful ſons of the church. The 
immediate event of this conſtitution was ſomerhing ſin- 
gular, and may ſerve to illuſtrate at once the gratitude 
of the holy ſee, an ch, puniſhment of the royal 
bigot : for upon the authority of this very conſtitution, 
the pope afterwards expelled this very emperor Frederic 
from his kingdom of Sicily, aud gave it to Charles of 
Anjou 5. | | F „ 
Chriſtianity being thus deformed by the daemon of 
perſecution upon the continent, we cannot expect that 
our own iſland ſhould be entirely free from the fame 
ſcourge. And therefore we find among our antient 
precedents * a writ de Haeretico comburendo, which is 
thought by ſome to be as antient as the common law 
itſelf. However it appears from thence, that the con- 
viction of hereſy by the common law was not in any 
petty eccleſiaſtical court, but before the archbiſhop 
himſelf in a provincial ſynod ; and that the delinquent 
was delivered over to the king to do as he ſhould pleaſe 
with him fo that the crown had a control over the 
ſpiritual power, and might pardon the convict by iſſu- 
ing no proceſs againſt him; the writ de haeretico combu- 
rendo being not a - writ of courſe, but iſſuing only by 
the ſpecial direction of the kirg in council” 
m Ced. J. 1. tit 5, | r Baldus in Cod. 1. 5. 4. 


® c. de Taeretic is. 41 F. N. 3. 269, 
* Cd. 1. 5. 4. by "1 Hal, P. C. 395. 
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But in the reign of Henry the fourth, when the eyes 
of the chriſtian world begun to open, and the ſeeds af 
me proteſtant religion (though under the opprobrious 
name of lollardy *) took root in this kingdom; the 
_ clergy taking advantage from the king's dubious title 

c demand an Ws. of their own power, obtained 
an act of parliament *, which ſharpened the edge af 
perſecution to its utmoſt keennels. For, by that ſtatute, 
the dioceſan alone, without the intervention of a ſynod, 
WF might convict of heretical tenets ;. and unleſs the con- 
CE vict abjured his opinions, or if after abjuration he re- 
= lapſed, the ſheriff was bound ex officio, if required by 
the biſhop, to commit the unhappy victim to the flames, 
without waiting for the conſent of the crown, By the 
I fatute 2 Hen. V. c. 7, lollardy was alſo made a tem- 
pooral offence, and indiQable in the king's courts ; which 
did not thereby gain an excluſive, but only a concur- 
rent juriſdiction with the biſhop's canſfiſtory, 

Afterwards, when the final reformation of religion 
began to advance, the er of the eccleſiaſtics was 
ſomewhat moderated: for thaugh what hereſy is, was 
not then preciſely defined, yet we are told in ſome 
points what it is nat: the ſtatute 25 Hen. VIII. c. 14. 
declaring, that offences againſt the ſee of Rome are nat 
hereſy ; and the ordinary being thereby reſtrained 
from preceeding in any caſe upon mere ſuſpicion ; that 
ts, unleſs the party be accuſed by two credible wit- 
neſſes, or an indictment of hereſy be firſt previouſly 
found in the king's courts of common law. And yet 
the ſpirit of perſecution was not then abated, but only 
diverted into a lay channel, For in fix years after- 
wards, by ſtatute 31 Hen. VIII. c. 14. the bloody law 
of the ſix articles was made, which eſtabliſhed the 
fix moſt conteſted points of popery, tranſubſtantia- 
tion, communion in one kind, the celibacy of the 
clergy, monaſtic vows, the ſacrifice of the maſs, and 
auricular confeſſion ; which points were * determined 
* and reſolved by the moſt godl y ſtudy, pain, and tra- 

* Socalled not from lelium, or tares, (an etymology, which 
was afterwards deviſed, in order to juſtify the burning of them; 
Matt. xiji. 30.) but from one Walter Lolhard, a German re- 
former, A. P. 1315. Mod. Un. Hiſt. xxvi, 13, Spelm. C1. 
1 „ mon TV; 4266 | . 
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« vail of his Majeſty : for which his humble and obe- 
44 dient ſubjects, the lords ſpiritual and temporal and 
«the commons, in parliament aſſembled, did not only 
ce render and give unto his highneſs their moſt high and 
« hearty thanks,” but did alſo enaQ and declare all 
oppugners of the firſt to be heretics, and to be burnt 
with fire; and of the five laſt to be felons, and to ſuf- 
fer death. The ſame ſtatute eſtabliſhed a new and 
mixed juriſdiQion' of clergy and laity for the trial and 
conviction of heretics ; the reigning prince being then 
equally intent on deſtroying the ſupremacy of, the 
biſhops of Rome, and eſtabliſhing all other their cor- 
ruptions of the chriſtian religion. | 
I ſhall not perplex this detail with the vartous re- 
peals and revivals of theſe ſanguinary laws in the two 
ſucceeding 'reigns z but ſhall proceed directly to the 
reign of queen Elizabeth; when the reformation was 
finally eſtabliſhed with temper and decency, unſullied 
with party rancour, or perſonal caprice and reſentment 
By ſtatute 1 Eliz. c. 1. all former ſtatutes relating to 
hereſy are repealed, which leaves the juriſdiction of 
hereſy as it ſtood at common law ; wis. as to the inflic- 
tion of common cenſures, in the eccleſiaſtical courts ; 
and, in caſe of burning the heretic. in the provincial 
ſynod only. Sir Matthew Hale is indeed of a diffe- 
rent opinion, and holds that ſuch power refided in the 
dioceſan alſo, though he agrees, that in either cafe the 
writ de haeretico comburendo was not demandable o 
common right, but grantable or otherwiſe merely at 
the king's diſcretion D. But the principal point now 
gained was, that by this ſtatute a boundary is for the 
rſt time ſet to what ſhall be accounted hereſy ; no- 
thing for the future being to be ſo determined, but only 
ſuch tenets, which have been heretofore ſo declared, 
1. By the words of the canonical] ſcriptures ; 2. By the 
firſt four general councils, or ſuch. others as have only 
uſed the words of the holy ſeriptures; or, 3. Which ſhall 
hereafter be ſo declared by the parliament, with the al- 
ſent of the clergy in convocation. Thus was hereſy re- 
duced to a greater certainty than before ; though it might 
not have been the worſe to have defined it in terms fil 
more preciſe and particular: as a man continued till lia- 


s Rep. 23. 12 Rep. 56. 92, 1 ah P. C. 405, 
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to be burnt, for what perhaps he did not underſtand to 

be hereſy, till the ecclefiaſtica] judge ſo interpreted 
the words of the canonical ſeriptures. | 

For the writ de haeretico comburendo remained full in 


8 75 4 ; . . . * , 
force; and we have inſtances of its being put in exe- 


| cution upon two anabaptiſts in the ſeventeenth of Eli- 
 zabeth, and two Arians in the ninth of James the firſt, 
But it was totally aboliſhed, and hereſy again ſubje&t- 
ed only to eccleſiaſtical correction, pro ſalute animae, 
by virtue of the ſtatute 29 Car. II. c. 9. For, in one 
and the ſame reign, our lands were delivered from the 
ſla very of military tenures; our bodies from arbitrary 
impriſonment by the habeas corpus act; and our minds 
from the tyranny of ſuperſtitious bigotry, by demoliſh- 
ing this laſt badge of perſecution in the Engliſh law. 
In what I have now ſaid J would not be underſtood 
to derogate from the juſt rights of the national church, 
or to favour a looſc latitude of propagating any crude 
undigeſted ſentiments in religious matters. Of propa- 
coating, 1 ſay ; for the bare entertaining them, without 
an endeavour to diffuſe them,  feems hardly cognizable 
by any human authority. I only mean to illuſtrate the 
excellence of our preſent eſtabliſhment, by looking 
back to former times. Every thing is now as it ſhould 
be, with reſpect to the ſpiritual cognizance, and ſpi- 
ritual puniſhment, of hereſy ; unleſs perhaps that the 
crime ought to be more ſtrictly defined, and no proſe- 
eution permitted, even in the eccleſiaſtical courts, till 
the tenets in queſtion. are by proper authority previ- 
ouſly declared to be heretical. Under theſe reſtrictions, 
it ſeems neceſſary for the ſupport of the national reli- 
gion, that the officers of the church ſhould have power 
to cenſure heretics; yet not to haraſs them with' tem- 
poral penalties, much leſs to exterminate or deſtroy 
them. The legiſlature hath indeed thought it proper, 
that the civil magiſtrate ſhould again interpoſe, wit 
regard to one ſpecies of hereſy, very prevalent in mo- 
dern times; for by ſtatute ꝙ & 10 W. III. c. 32. if any 
perſon educated in the chrittian religion, or proſeſſing 
the ſame, ſhall by writing, printing, teaching, or ad- 
viſed ſpeaking, deny any one of the perſons in the holy 
trinity to be God, or maintain that there are more 
Voi. IV. > EE ab 
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inflicted on apoſtacy by the ſame ſtatute. And thus 


gratitude: indecency, by ſetting up private judgment 
in virulent and factious oppoſition. to public. authority: 


firſt offence be 1mpriſoned ſix month: and ſorfeit a year's 
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Gods than one, he ſhall undergo the ſame penalties 
and incapacities, which were juſt now mentioned to be 


much for the crime of hereſy. N 5 

III. Another ſpecies of offences againſt religion are 
thoſe which affect the eabliſted church, And theſe are 
either poſitive, or negative: poſitive, by reviling its 
ordinances; or negative, by non- conſormity to its wor- 
ſhip. Of both of theſe in their order. 

1. And, firſt, of. the offence of rewiling the ordinances 
of the church. This is a erime of a much groſſer na- 
ture than the other of mere non-eonformity ; ſince it 
carries with it the utmoſt. indecency, arrogance, and ir- 


arrogance, by treating with contempt and rudeneſs 
what has at leaſt a better. chance to be right, than the 
ſingular notions of any particular man; and ingrati- 
tude, by denying that indulgence and undiſturbed li- 
berty of conſcience to the members of the national 
church, which the retainers to every petty conventicle 
enjoy. However it is provided by flatutes 1 Edw. VI. 
c. 1. and 1 Eliz. c. 1. that whoever reviles the ſacra- 
ment of the lord's ſupper ſliall be puniſhed by fine and 
impriſonment: and by the ſtatute 4 Eliz. c. 2. if any 
miniſter ſhall ſpeak any thing in derogation of the book 
of common prayer, he ſhall, if not beneficed, be im- 
priſoned one year ſor the firſt offence, and for life for 
the ſecond : and, if he be beneficed, he ſhall for the 


value of his benefice ; ſor the ſecond offence he ſhall 
be deprived, and ſufter one year's impriſonment ; and, 
for the third, ſhall in like manner be deprived, and 
ſuffer impriſonment ſor life, And if any perſon what- 
ſoe ver ſhall in plays, ſongs, or other open words, 
Tpeak any thing in derogation, depraving, or deſpiſing 
of the ſaid bock, or ſhall forcibly prevent the reading 
of it, or cauſe any other ſervice to be uſed in its ſtead, 
he ſhall forſeit for the firſt offence an hundred marks; 
for the ſecond, ſour hundred ; and for the third ſhall 
forfeit all his goods and chattels, and ſuffer impriſon- 
ment ſor liſe. Theſe penalties, were framed in the 


* E WI oOo 8. 51 


infancy of our preſent eſtabliſhment : when the diſci- 
ples of Rome and Geneva united in inveighing with the 

W utmoſt bitterneſs againſt the 1 ber liturgy: and the 
terror of theſe laws (for they ſeldom, if ever, were 


fully executed) proved a principal means, under provi- 
dence, of preſerving the purity as well as deceney of 
our national worſhip. Nor can their continuance to 


tis time (of the milder penalties at leaſt) be thought 


too ſevere and intolerant ; ſo far as they are levelled 
at the offence, not of /inking differently from the na- 


tional church, but of railing at that church and ob- 
RE Pruding its ordinances, for not r its 
judgment to the private opinion of others. 


” 


ublic 
or, though 
it is clear, that no reſtraint ſhould be laid upon ratio- 


val and diſpaſſionate diſcuſſions of the rectitude and 


propriety of the eſtabliſhed mode of worſhip ; yet 


contumely and contempt are what no eftabliſhment can 
WF tolerate . A rigid attachment to trifles, and an intem+ 


perate zeal for reforming them, are equally ridiculous 


and abſurd : but the latter is at preſent the leſs excuſe- 


able, becauſe from political reaſons, ſufficiently hinted 


at in a former volume r, it would now be extremely 
unadviſeable to make any alterations in the ſervice of 
the church; ualeſs by its own conſent, or unleſs it can 
be ſhewn that ſome manifeſt impiety or ſhocking abſur- 
dity will follow from continuing the preſent forms, . 
2. Non-conformity to the worſhip of the church is 
the other, or negative branch of this offence. And 
for this there is much mere to be pleaded than for the 
ſormer ; being a matter of private conſcience, to the 
ſcruples of a5 Oar our preſent lav/s have ſhewn a very 


juſt and chriſtian indulgence. For undoubtedly all per- 


ſecution and oppreſſion of weak conſciences, on the 
ſcore of religious perſuaſions, are highly unjuſtifiable 
upon every principle of natural reaſon, civil liberty, 
or ſound religion, But care muſt be taken not to carry 
this indulgence into ſuch extremes, as may endanger 


* By an ordinance 23 Aug. 1645, which continued till the 


worſhip, ſubjected the offender upon indictment to a diſcreti - 
onary fine, not exceeding fifty pounds, (Scobell. 98.) 
| | v Vol. I. pag. 98. ik cad 


2 2 


. 


reſtoration, to preach, write, or print, any thing in derogation 
or depraving of the directory, for the then eſtabliſhed preſbyterian 
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the national church: there is always a differenceto be 
made between toleration and eſtabliſnment. 
Non · conformiſts are of two ſorts: firſt, ſuch as abſent 
themſelves from divine worſhip in the eſtabliſhed 
church, through total irreligion, and attend the ſer- 
vice of no other perſuaſion, Theſe by the ſtatutes of 
1Eliz. c. 2. 23 Eliz. c. 1. and 3 Jac, I. c. 4. forfeit 
one ſhilling to the poor every lord's day they ſo abſent 
themſelves, and 20 J. to the king if they continue ſack 
default for a month together. And if they keep any 
inmate, thus irreligiouſly diſpofed, in their houſes, 
they ſorfeit 10 J. per month. 33 
The ſecond ſpecies of non-conformiſts, are thoſe 
who offend through a miſtaken or perverſe zeal, Sue; 
were efteemed by our laws, enacted fince the time of 
the reformation, to be papiſts and proteſtant diſſenters : 
both of which were ſuppoſed to be equally ſchiſmatics 
in not communicating withithe national church; with 
this difference, that the papiſts divided From {it upon 
material, though crroneous, reaſons.; but many of the 
diſſenters upon matters of indifference, or, in other 
words, upon no reaſon at all. Yet certainly our an- 
ceſtors were miſtaken in their plans of compulſion and 
intolerance. The fin of ſchiſm, as fich, is by no 
means the object of temporal coercion and puniſlient. 
If through weakneſs of intellect, through miſdirected 
piety, through perverſeneſs and acerbity of tèmper, or 
{which is often the caſe) through a proſpe&of ſecular 
advantage in herding with a party, men quarrel with 
the eccleſiaſtical eſtabliſhment, the civil magiſtrate has 
nothing to do with it; unleſs their tenets and praQtice 
ure ſuch as threaten ruin or diſturbance to the ſtate, 
He is bound indeed to protect the eftabliſhed church : 
and, if this can be better effected, by admitting none 
but its genuine members to office: of truſt and emolu- 
ment, he is vertainly at liberty ſo to do; the difpdſal 
of offices being matter of favour and difcretion. But, 
this point being once ſecured, all perſecution for diver- 
ſity of opinions, however ridiculous and abſurd they 
may be, is contrary to every principle of found policy 
and civil freedom. The names and ſubordination'sf the 
© clergy, the poſture of devotion, the materials and colour 


Ch. 4 WRONG 5. + 2 


of the miniſter's garment, the joining in a known or an 


EE voknowy form, of prayer, and, other matters of the ſyme 
kind, muſt be left to the option, of every man's private 


IJ judgment, 


Wich regard therefore to prateſtant diſſenters, although 
| the experience of their turbulent diſpoſition in former 
times occaſioned ſeveral diſabilities and reſtrictions (which 
I ſhall not undertake to juſtify) to be laid upon then by- 


a abundance of ſtatutes *, yet at length the legiſlature, 
wich a ſpirit of true magnanimity, extended that in- 
dulgence to theſe ſectaries, which they themſelves, When 
in power, had held to be countenancing fchiſm, and 


LQ enied to the church of England The penajtiefre 
c conditionally ſuſpended by the ſtatute 1 W. & M. |, 1. 
c. 18. © for exempting their majeſties proteſtant ſub- 


RE © jets, diſſenting from the eburch of England, from 
= * the penalties of certain laws,” commonly called the 


toleration act; which is confirmed by ſtatute 10: Ann. 
c. 2. and declares, that neither the laws above-menti- 
oned, nor the ſtatutes 1 Eliz. c. 2. f. 14. 3 Jac. I. c. 
| 4 & 5. nor any other penal laws made againſt popiſh 
recuſants (except the teft acts) ſhall extend to any diſ- 
ſenters, other than papiſts and ſuch as deny the trinity: 
provided, 1. that they take the. oaths of allegiance and 
ſupremacy (or make a fimilar affirmation, being 
quakers >) and ſubſcribe the declaration againſt popery ; 
2. that they repair to ſome congregation. certitied to and 
regiſtered in the court of the biſhop or archdeacon, or 
at the country ſeſſions z. 3. that the dpors of ſuch meet- 
iug-houle ſhall be unlocked, unbarred, and unbolted ; 
in default of which the perſons meeting there are ſtill 
liable to all the penalties of the former acts. Diſſenting 
teachers, in order to be. exempred from the penalties. of 
the ſtatutes 3 & 14 Car. II. c. 4. 15 Car. II. c. 65 17 
Car. II. c. 2, 40d 23 Car, II. c. 1. are allo, to ſubforibe 
the axticles'of religion mentioned in the ſtatyte 13 Eliz. 


* 23 Eliz.c, x, 29 Eliz. e. 6. 35 Eliz. c. 1. 22 Car. II. c. 2. 
7 The ordinance of 1645 (beſore· cited) inflicted impriſonmert 
ſor a year on the third offence, and pecuniary penalties en the 
former two, in caſe of uſing the book of common-prayer, not 
only in a place of public worſhip, but alſo in any private family. 
dee far, 8 Geo. I. c. 6. | 
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c. 12. (which only concern the confeſſion of the true . 


chriſtian faith and the doQtrine of the ſacraments) with 
an expreſs exception of thoſe relating 'to the government 
and powers of the church, and to infant baptiſm ; or if 
they ſcruple ſubſcribing the ſame, ſhall make and ſub- 
ſcribe the declaration preſcribed by ſtatute 19 Geo. III. 
c. 44. profeſſing themſelves to be chriſtians aud proteſ- 
tants, and that they believe the ſcriptures to contain the 
revealed will of God, and to be the rule of doQrine 
and practice. Thus, though the crime of non-confor- 
mity is by no means Naiverfilly abrogared, it is ſuſpend- 
ed and ceaſes to exiſt with regard to theſe proteſtant 
diffenters, during their compliance with the conditions 
impoſed by theſe acts: and, under theſe conditions, all 
perſons, who wHl approve themſelves no papiſts or 
oppugners of the trinity, are left at full liberty to act as 


their conſciences ſhall direct them, in the manner of re 


ligious worſhip. And, if any perſon ſhall wilfully, 
malicio ſly, or contemp:uonſly diſturb any congregation, 
aſſeimbled in any church or permitted meeting-houſe, or 
ſhall miſuſe any preacher or teacher there, he ſhall 
(by virtue uf the ſame ſtatute 1 W. & M.) be bound 
over to the ſeſſions | of the peace, and forfeit twenty 
pounds. But by ſtatute 5 Geo. I. c. 4. no mayor or 
principal magiſtrate, muſt appear at any diſſenting meet- 
ing with the enſigns of his office z, on pain of diſability 
to hold that or any other office : the legiſſature judging 
ita matter of propriety that a mode of worſhip, ſet up 
in oppoſition to the national, when allowed to be exer- 
Ciſed in peace; ſhould be exerciſed alſo with decency, 
gratitude, and humiiity. Diſſenters alſo, who ſubſcribe 
the declaration of the act 19 Geo. III. are exempted 
(unleſs in the caſe of endowed ſchools and colleges) 

from the penalties of the ſtatures 13 & 14 Car. II. e. 4. & 
17 Car. II. c. 2. which prohibir (upon pain of fine and 
impriſonment) all perſons from teaching ſchool anlefs 
they be licenſed b the ordinary, and ſubſcribe a decla- 


* Sir Humphry Edwin, a lord mayor of London, had the 
imprudence ſoon aſter the toleration act to go to a preſbyterian 
meeting- houſe in his formalities ; which is alluded to by dean 
Swift, in his tale of a tub, under the allegory of Jack getting on 
a great horſe, and eating cuſtard, 
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ration of conformity to the liturgy of the church, and 
reverently frequent divine ſervice efabhfhed by the laws 
of this kingdom. „„ 
4s to papifts, what has been faid of the proteſtant 
diſſenters would hold equally ſtrong for a general tole- 
ration of them; provided their ſeparation was founded 
only upon difference of opinion in religion, and their: 
principles did not alſo extend to a ſubverſion of the civil 
government. If once they could be brought to renounce 
che ſupremacy of the pope, they might quietly enjoy 
"WW their ſeven ſacraments, their purgatory, and auricular 
conſeſſion; their worſhip of reliques and images; nay 
even their tranſubſtantiation. But while they acknow- 
lege a foreign power, ſuperior to the ſovereignty of the 
kingdom, they cannot complain if the laws of that king- 
dom will not treat them upon the footing of good ſub- 
Xx jeQs. | : 
. : Let us therefore now take a view of the laws in force 
againſt the papiſts ; wh may be divided into three claſ- 
ſes, perſons profeſiing popery, popith recuſants convict, 
and popith prieſts. 1. Perſons proſeſſing the popiſh re- 
W ligion, beſides the former penalties for not frequenting 
their pariſh church, are diſabled from taking their lands 
either by deſcent or purchaſe, after eighteen years of 
age, until they renounce their errors; they muſt at the 
age of twenty-one regiſter their eſtates before acquired, 
and all future conveyances and wills relating to them; 
they are incapable of preſenting to any advowſon, or 
granting to any other perſon any avoidance of the ſame ; 
they may not keep or teach any ſchool under pain of 
perpetual iimpriſonment; and, if they willingly ſay or 
hear maſs, they forfeit the one two hundred, the other 
one hundred marks, and each ſhall ſuffer a year's im- 
priſonment, "Thus much for perſons, who, from the 
misfortune of family prejudices or otherwiſe, have con- 
ceived an unhappy attachment to the Romiſh church 
from their infancy, and publicly profeſs its errors, But 
if any evil induſtry is uſed to rivet theſe errors upon 
them, if any perſon ſends another abroad to be educated 
in the popiſh religion, or to reſide in any religious houſe 
abroad for that purpoſe, or contributes to their mainte- 
| nance when there; both the ſender, the ſent, and the 
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contributor, are diſabled to ſue in Jaw or equity, to be 
executor or adminiſtrator to any perſon, to take any 
legacy or deed of gift, and to bear any office in the 
realm, and ſhall forfeit all their goods and chattels, and 


likewiſe all their real eſtate ſor life. And where theſe er- 
rors are alſo aggravated by apoftacy, or perverſion, where 
a perſon is reconciled to the ſee of Rome or procures others 


to be reconciled, the offence amounts to high treaſon. 
2. Popith recuſants, convicted in a court of law of not 
attending the ſervice of the church of England, are ſub- 
jeQ to the following diſabilities, penalties, and forfei- 
tures, over and above thoſe before · mentioned. They 


are conſidered as perfons excommunicated ; they can 


hold no office er employment ; they muſt not keep arms 
in their houſes, bur the ſame may be ſeized by the 
juſtices of the peace; they may not come within ten 
miles of London, on pain of 1col ; they can bring no 
action at law, or ſuit in equity; they are not permitted 
to travel above ſive miles from home, unleſs by licence, 
upon pain of ſorſeiting all their goods; and they may 
not come to court under pain of 100], No marriage or 
burial of ſuch recuſant, or baptiſm of his child, ſhall 
be had otherwiſe than by the miniſters of the church of 
England, under other ſevere penalties. A married 
woman, when recuſant, ſhall forfeit two thirds of her 
dower or jointure, may not be executrix or adminiſtra- 
trix to her huſband, nor have any part of his goods; and 
during the coverture may be kept in priſon, ' unleſs her 
huſband redeems her at the rate of 1ol. a month, or 
the third part of all his lands. And, laſtly, as a feme- 
covert recuſant may be impriſoned, ſo all others muſt, 
within three months after conviction, either ſubmit and 
renounce their errors, or, if required ſo to do by four 
juſtices, muſt abjure and renounce the realm: and if 
they do not depart, or if they return without the king's 
licence, they ſhall be guilty of felony, and ſuffer death 
as felons without benefit of clergy. There is alſo an 
inferior ſpecies of recuſancy, (refuſing to make the de- 
claration againſt popery enjoined by ſtatute 30 Car, II. 
ſt. 2. when tendered by the proper magiſtrate) which, 
if the party reſides within ten' miles of — makes 
him an abſolute recuſant convic; or, if at a greater 
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aance, ſuſpends him from having any ſeat: in parlia- 
"38 a in his houſe, or any horſe above 
ee value of five pounds. This is the ſtate, by the laws | 

o in being“, of a lay papiſt. But, 3. The remain- 
s ſpecies or degree, vir popiſſi prieſts, are in a ſtill 
ore dangerous condition. For by: ſtatute 11 & W. 

e. 4. popiſſi prieſts or biſſiape, cel mas or 
cerciſing any part of their functions in England, ex- 
N ept in the houſes of embaſſadors, are liable to perpe · 
ral impriſonment. And by the ſtatute a2 Eliz. c 2. 
ny popiſh prieſt, born in the dominions of the crowno 
England, who ſhall come over hither from beyond ſea, 


| a y (unleſs driven. by ſtre ſs of: weather and tarrying only a 


reaſonable time ©). or ſfiall be, in England three days 
= without conforming and taking the oaths, is guilty of 
big creaſon: and all perſons harbouring him are guilty 
of felony without the benefit of clergy, - 
= This is a ſhort ſummary of the laws againſt the papiſts, 
under their three ſeveral. clafſes,. of perſons. profeſſing 
ble popiſnh religion, popiſh recuſants eonvict, and popiſſi 
prieſts. Of which ithe preſident Monteſquiew obſerves d, 
that they are ſo rigorous, though nor profeſſedly of the 
ſanguinary kind, that they do all the hurt that can poſ- 
fibly be done in cold blood. But in anſwer to this it 
may be obſerved, (what foreigners who only judge from 
our ſtatute book are not. fully apprized: of) that - theſe 
lavys are ſeldom exerted to their utmoſt rigor: : and in- 
deed, if they were, it would be very difficult to excuſe 
them. For they are rather to be accounted: for from 
| their hiſtory, and:the urgency of the times which pro- 
duced them, than to be approved (upon a cool review) 
as a ſtanding ſyſtem of lavr. The reſtleſs machinations 
of the jeſuits during the reign of Elizabeth, the turbu- 
| lence and uneaſineſs of the papiſts under the new.religi- 
ous eſtabliſnment, and the boldneſs of their hopes and 
wiſhes for the ſucceſſion of the queen of Scots, obliged 


* Stat. 23 Eliz c. 1. 27 Eliz. c. 2, 29 Eliz. c. 6. 35 Biz, c. 
2 1 Jac. J. c. 4. 3 Jac. I. c. 4 & 5.7 Jac. I. c. 6. 3 Car. I. c. 3. 
Car. II. c. 2. 30 Car. II. ſt. 2. 1 W. & M. c. 9, 15, 26. 
11 & 12 W. II b. 4. 12 Ann. ſt. 2. c. 14. 1 Geo. I. ſt. 2. c, 
55. 3 Geo. I. c. 18. 11 Geo, II. c. 17. | 
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the parliament to counteract ſo dangerous a | ſpirit by 3 
laws of a great, and then perhaps neceſſary, ſeverity, 1 

The powder-treaſon, in the ſucceeding reign, ſtruck a 

panic into James I, which operated in different ways ; 

it occaſioned the enacting of new laws againſt the pa- 
piſts ; but deterred him from putting them in execution. 

The intrigues of queen Henrietta in the reign of Charles 

I, the proſpect of a popith ſucceſſor in that of Charles 

II, the aſſaſſination- plot in the reign of king William, 

and the avowed claim of a popiſh pretender to the nl 

crown in that and ſubſequent reigns, will account for the 
extenſion of theſe penalties at thoſe ſeveral] periods of ⁵ 
our hiſtory, But if a time ſhould ever arrive, and per- 
haps it is not very diſtant, - when all fears of a pretender ⁶ 
ſhall have vaniſhed, and the power and influence of the 8 
pope ſhall become feeble, - ridiculous, and deſpicable, 
not only in England but in every kingdom of Europe ; Wl 
it probably would not then be amiſs to review and ſoften 
theſe rigorous edicts; at leaſt till the civil principles of 
the roman catholics called again upon the legiſlature to 
renew them : for it ought not to be left in the breaſt of 
every mercileſs bigot, to drag down the vengeance: of 
theſe occaſional laws upon inoffenſive, though miſtaken, 
ſubjeQs ; in oppoſition to the lenient inclinations of the 
civil magiſtrate, and to the deſtruction of every prinei- 
ple of toleration and religious liberty. | 5 | 
This hath partly been done by ſtatute 18 Geo, III. c. 

60. with regard to ſuch papiſts as duly take the oath 

therein preſcribed, of allegianceto his majeſty, abjura- 

tion of the pretender, renunciation of the pope's civil 
power, and abhorrence of the doQrines of deſtroying 
and not keeping faith with heretics, and depoſing or mur- 

_ dering princes excommunicated by authority of the ſee of 
Rome: in reſpe& of whom only, the ſtatute of 11 & 12 
W. III. is repealed, fo far as it diſables them from pur- 
chaſing or inheriting, or authorizes the apprehending or 
proſecuting the popiſh clergy, or ſubjects to perpetual 
impriſonment either them or any teachers of youth. 

In order the better to ſecure the eſtabliſhed church 

aga inſt perils from non- conſormiſts of all denominations, 

inhdels, turks, jews, heretics, papiſts, and ſeQaries, 
there are however two bulwarks erected; called the 
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er poration and 1ſt acts: by the former of which * no 


EE povernment of any city or corporation, unleſs, within a 
Wc welvemonth before, he has received the ſacrament of 
the lord's ſupper according to the rites of the church of 


allegiance and ſupremacy at the {ame time that he takes 


requiſites, ſuch election ſhall be void. The other, called 
WS the teſt act f, directs all officers civil and military to 


EE ſubſtantiation, in any of the king's courts at Weſt- 
; minſter, or at the quarter ſœlions, within ſix ca len- 
dar months after their admiſſion; and alſo within 
the ſame time to receive the ſacrament of the 
lord's ſupper, according to the uſage of the church of 
England, in ſome public church immediately after di- 
vine ſervice and ſermon, and deliver into court a certi- 
ficate thereof ſigned by the miniſter and. church- warden, 


upon forfeiture of 5ool, and diſability to hold the ſaid 
office. And of much the ſame nature with theſe. is the 
ſtatute 7 Jac. I. c. 2. which permits no perſons. to be 
naturalized or reſtored in blood, but ſuch as, undergo a 
like teſt: which teſt baving been removed in 1753, in 
| favour of the Jews, was the next ſeſſion of parliament 
reſtored again with ſome precipitation. 
Thus much for offences, which ſtrike. at our national 
religion, or the doctrine and diſcipline of the church f 
England in particular. I proceed now to oonſider ſome 
groſs impiet ies and general immoralities, which are ia: 
ken notice of and puniſhed by our municipal law; 
frequently in concurrence with the ecclefiaſtical, to 
which the cenſure of many of them does alſo of right 
appertain ; though with, a view. ſomewhat different: 


ied Sos. Rio EE. 3.4 


- 0 


fake of reforming the private ſinner, pro. ſaluic animae z 
while the temporal, courts, reſent, the public affront to 
religion and morality on which all government. muſt de- 


5 Stat. 13 Car. II. ſt. 2. c. 1. f St t. 2 Car. II. E 2. 
explained by 9 Geo, II. c. 26. I i | * 


perſon can be legally elected to any office relating to the 
England; and he is alſo enjoined to take the oaths, of 


take the oaths and make the declaration againſt tran- 


and alſo to prove the ſame by two credible witneſſes ; 


the ſpiritual court puniſhing all ſinful enormities for the 


WuxronNncGs. „ 


the oath of office or, in default of either of theſe 


— 


on a ſecond conviction, double; and for every ſub- 
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pend for ſupport, and correct more for the ſake of ex- 
ample than private amendment, | F108 
IV. The fourth ſpecies of offences therefore, more 


immediately againſt God and religion, is that of bJaſphemy | 4 8 


againſt the Almighty, by deny ing his being or - provi- 


dence ; or by contumelious reproaches of our ſaviour 
Chriſt. Whither alſo may be referred all profane ſcof- ll 
fing at the holy ſcripture, or expoſing it to contempt and 
ridicule. Theſe are offences puniſhable at common law 


by. fine and impriſonment, or other infamous corporal 


puniſhments : for chriſtianity is part of the Jaws of 2" | 


England b. 


V. Somewhat allied to this, though in an inferior de- | F 
gree, is the offence of profane and common fawearing ⁵ 
and curſing. By the Jaſt ſtatute againſt which, 19 


Geo: I. c. 21. which repeals all former ones, every 
labourer, ſailor, or ſoldier profanely curſing and ſwear- 
ing ſhall forfeit 1s, every other perſon under the de- 
gree of a gentleman 2s, and every gentleman or perſon 
of ſuperior rank 5s, to the poor of the pariſh ; and, 


ſequent offence, treble the ſum firſt forfeited ; with all 
charges of conviction: and in default of payment ſhall 
be ſent to the houſe of correction for ten days, Any 
juſtice of the peace may convi upon his own hearing, 
or the reſtimony of one witneſs : and any conſtable or 
peace officer upon his own hearing, may ſecure any 
offender and carry him before a juſtice, and there con- 
v:& him. If the juſtice omirs his duty, he forfeits 5], 
and the conſtable 40s. And the ad; is to be read in all 
pariſh churches, and public chapels, the Sunday after 
every quarter day, on pain of 5] to be levied by war- 
rant from any juſtice, Beſides this puniſhment for taking 
God's name in vain in common diſcourſe, it is enacted 
by ſtatute 8 Jac. I. 21. that if in any ſtage play, in- 
terlude, or ſhew, the name of the holy trinity. or an 

of the perſons therein, be jeſtingly or profanely uſed, 
the offender ſhall forfeit 10] ; one moiety to the king, 
and the other-tv the informer. | N | 


» » Hawk, P. C. 7 Vent, 293. 2 strange, 834 
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VI. A ſixth ſpecies of offences againſt God and reli- 
gion, of which our ancient boaks are full, is a crime 


f which one knows not well what account to give. I 
nean the offence of witchcraft, conjuration, inchantment, 
or /rcery. To deny the ſſibi ity, nay, actual, ex- 
gence of witchcraft and ſorcery, is at once flatly to 


contradict the revealed word of God, in various paſ- 
ſages both of the old and new teſtament: and the thing 
ell is a truth to which every nation in the world 
hath in its turn borne teſtimony, either by examples 


1 ſeemingly well atteſted, or by prohibitory laws ; which 
at leaſt ſuppoſe the poſſibility of a commerce with evil 


ſpirits, Ihe civil law puniſhes with death not only the 
ſorcerers themſelves, but alſo thoſe who conſult them i; 
imitating in the former the expreſs law of God ©, © thou 
ſhalt not ſuffer a witch to live.” And our own laws, 


# ö both before and ſince the conqueſt, have been equally 
penal; ranking this crime in the ſame claſs with he- 
480 reſy, and condemi ing boih to the flames J. The pre- 


ſident Monteſquieu® ranks them alſo. both together, 
but with a very different view: laying it down as an 
important maxim, that we ought to = very. circum- 
ſpect in the proſecution of magie and hereſy; becauſe 
the moſt unexceptionable conduct, the pureſt: morals 
and the conſtanr-praQice of every duty in life, are not 
a ſufficient ſecurity agaiuſt the fuſpieion of crimes like 


& theſe. And indeed the ridiculous ſtories that are 


nerally told, ard the many impoſtures and deluſion 
that have been diſcovered in all ages, are enough to 
demoliſh all faith in ſuch a dubious crime; if the on- 
trary evidence were not alſo extremely ſtrong. Where- 
fore it ſeems to be the moſt eligible way to conclude; 
with an ingenious writer of our own ®, that in general 
there has been ſuch a thing as wirehoraſt; though one 
_ give credit to any particular modern inſtance 
oz If, EY = 


I Cod. J. 9. t. 18. W 2 8 12. c. 5. 
> Exod, xxii, 1. Mr, Addiſon, Spect. N-, 
J arts Me ] 7—rEô 


61 . Boox IV. 


Our ſorefathers were ſtronger believers, when they 
enacted by ſtatute 33 Hen. VIII. c. 8. all witcheraſt 
and ſorcery to be felony without benefit of clergy ; and 
again by ſtatute 1. Jac. I. c. 12. that all perſons in- 


voking any evil ſpirit, or conſulting, covenanting with, 
entertaining, employing, feeding. or rewarding any 


evil ſpirit ; or taking up dead bodies from their graves 
to be uſed in any witchcraſt, ſorcery, charm, or in- 
chantmeut; or killing or otherwiſe hurting any perſon 


by ſuch infernal arts; ſhould be guilty of felony with- 


out benefit of clergy ; and ſuffer death. And, if any 
perſon ſhould attempt by ſorcery to diſcover hidden 


treaſure, or to reſtore ſtolen goods, or to provoke un- 


lawful love, or to hurt any man or beaſt, though the 
ſame were not effected, he or ſhe ſhould ſuffer impri- 
ſonment and pillory for the firſt offence, and death for 
the ſecond. Theſe acts continued. in force till lately, 
to the terror of all ancient females in the kingdom: 
and many poor wretches were ſacrificed thereby to the 
prejudice of their neighbours, and their own illuſions ; 
not a ſew having, by ſome means or other, confefſed 


the ſact at the gallows, But all executions for this du- 


bious crime are now at an end; our legiſlature having 
at length followed the wiſe example of Louis XIV. in 
France, who thought proper by an edi to reſtrain the 
tribunals of juſtice * informations of 
witchcraft ®. And accordingly it is with us enacted by 
ſtatute 9 Geo. II. c. 5. that no proſecution ſhall for the 
future be carried on againſt any perſen for conjuration, 
witchcraft, ſorcery, or inchantment. But the miſde- 
meſnor of perſons pretending to uſe witchcraft, tell 
fortunes, or diſcover ſtolen goods by ſkill in the occult 
ſciences, is ſtill deſervedly puniſhed with a year's im- 
priſonment, and ſtanding four times in the pillory. 
VII. A ſeventh ſpecies of offenders in this claſs are 


all religious impoſtors ſuch as falſely pretend an ex- 
traordinary commiſſion from heaven; or terrify and 


+ Voltaire Siecl. Louis xiv. ons up ſorcery and witchcraft 


ch. 29. Mod. Un, Hiſt. xxv. among the crimes puniſhable 


215, Yet Voughlans (de dreit in France, 
 erimine!, 353. 459.) ftill reck- 
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abuſe the people with falſe denunciations of judgments, 
Theſe, as tending to ſubvert all religion, by bringing 
it into ridicule. and contempt, are puniſhable by the 
temporal courts with fine, . impriſonment, and infamous 
corporal puniſhwentP, | 


VIII. Simony, or. the corrupt preſentation of any 
one to an eccleſiaſtical benefice for gift or reward, is 
alſo to be conſidered as an offence againſt religion; as 
well by reaſon of the ſacredneſs of the charge which is 
thus profanely bought and ſold, as becauſe it is always 
attended with perjury in the perſon preſented , The 
ſtatute 31 Eliz. c 6. (which, ſo far as it relates to the 
ſorſeiture of the right of preſentation, was conſidered 
in a ſormer book t) enaQts, that if any patron, for mo- 
ney or any other corrupt conſideration or promiſe, di- 
rectly or indirectly given, ſhall preſent, admit, inſti- 
tute, induct, inſtall, or collate any perſon to an eccle- 
ſiaſtical beneſce or dignity, both the giver and taker, 
ſhall forſeit two years value of the benefice or dignity 
one moiety to the king, and the other to any one who, 
will ſue far the ſame, If perſons alſo corruptly reſign 
or exchange their benefices, both the giver ard taker 
ſhall in like manner forfeit double the value of the mo- 
ney or; ather corrupt conſideration, And perſons who 
ſhall corruptly ordain or licenſe any miniſter, or pro- 
cure him to be ordained or licenſed {which is the true 
idea of ſimony) ſhall incur a like forfeiture of forty 
pounds; and the miniſter himſelf of ten pounds, be- 
fides an incapacity to hold any eee 
for ſeven years afterwards, Corrupt elections and re- 
ſignations in colleges, hoſpitals, and other eleemoſynary 
corporations, are alſo puniſhed by the ſame ſtatute 
with ſorſeiture of the dopble value, yacating the place 
or office, and a devolution of the right of election for 
that turn to the crown. 1 3 
IX. Profanation of the lord's day, vulgarly (but im- 
properly) called ſabbath-breaking, is a ninth offence 
againſt God and religion, 1 by the municipal 
law of England. For, beſides the notorious indecency 


1 Hawk. P. C. 7. | r See Vol. II. N 
13 Inft, 156. F DE mY * 


and ſcandal; of permitting any ſecular buſmeſs to be 


publiely tranſacted on that day, in a eountry Form 


chriſtianity, and the corruption of morals which uſual- 


follows its profanation, the keeping one day in 
even holy, as a time of relaxation and refreſhment” as 
well as for public worſhip; is of adifiivable ſervice to a 
fate, conſidered merely as à eivit - inſtitution. It Hu- 
manizes by the help of converſation” and fociet the 
manners of the lower elaſſes; which would other wiſe 
degenerate into a ſordid ferocity and favige ſelfiſhneſs 
of ſpirit; ir enables the induſtrious workman to purſye 
his occupation in the enfuing week with Realth and 
chearfulneſs ; it imprints on the minds of the people 
that ſenſe of their duty to God, ſo neteſſary to make 
them good citizens; but which yet woitld be worn out 
and defaced by an unremitted continuance of labour, 
without any ſtated times of recalling them to the worſhip 
of their maker. And therefore the laws of king Athel- 
ſtan * forbad all merchandizing on the lord's day, un- 
der very ſevere penalties. And by the ſtatute 27 Hen. 


VI. c. 5. no ſair or market ſhall be held on the prinei- 


pal feſtivals, good ſriday, or any funday, (except the 
our ſundays in harveſt) on paim of ſorfeiting the goods 
expoſed to ſale. And, ſince hy the ſtatute 1 Car. l. 
c. 1. no perfon ſhall aſſemble, out of their own pariſh- 
es, for any ſport whatſoever upon this day; nor, in 
their pariſhes, ſhall uſe any bull or bear baiting, inter- 


tudes, plays, or other unlateſul exerciſes, or paſtimes ; 
on pain that every offender ſhall pay 3s. 44. to the 


poor. This ftature doe not probibit, bur rather im- 
pliedly allows, any innocent tecreation or amuſement, 
within their reſpective pariſhes, even on the lord's day, 
after divine ſervice is over. But by ſtatute 29 Car II. 
c. 7. no perſon is allowed to wort on the lord's day, or 
uſe. any, boar or barge, or expoſe any goods to ſale ; 
except meat in public houſes, milk at certain hours, 
and works of neceſſity or charity, on forfeiture of 5% 
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Nor ſhall any drover, carrier, or the like travel upon 
that day, under pain of twenty ſhillings (7. 
X. Prunkenneſs is alſo puniſhed by ſtatute 4 Jac. J. 
c. c. with the forſeiture of <£s ; or the fitting ſix hours in 
the ſtocks ; by which time the ſtatute preſumes the of. 
fender will have regained his ſenſes, and not be liable 
to do miſchief to his neighbours, And there are many 
u holeſome ſtatutes, by way of prevention, chiefly paſ- 
ſed in the ſame reign of king James I, which regulate 
the licenſing of ale-houſes, and puniſh perſons found 
| tippling therein; or the maſters of ſuch houſes per- 
nutting them. | F 
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(») [By ſtatute 21 Geo. 3. c. 49, it is enacted, that any 
houſe, room, or other place, which ſhall be opened or uſed for 
ublic entertainment or amuſement, or for publicly debating on 
any ſubjeR whatſoever, within the cities of London or Weſt- 
minſter, or in the neighbourhood thereof, upon any part of the 
ford's day called ſunday, and to which perſons ſhall be admit- 
ted by the payment of money, or by tickets ſold for money, 
ſhall be deemed a diſorderly houſe or place; and the. keeper of 
ſuch houſe, room, or place, ſhall forfeit the ſum of 200/7. for 
every day that ſuch houſe, room, or place ſhall be opened or 
uſed as aforeſaid on the lord's day, to ſuch perfon as will ſue 
for the ſame; and be otherwiſe puniſhable as the law direQs/in 
caſes of diſorderly houſes : and the perſon managing or con- 
ducting ſuch entertainment or amuſement on the lord's day, or 
acting as maſter of the ceremonies there, or as moderator, pre- 
ſident, or chairman of any ſuch meeting for public debate on 
the lord's day, ſhall likewiſe for every ſuch offence forfeit' the 
fum of x00 l. to ſuch perſon as will ſue for the ſame; and every 
door keeper, ſervant, or other perſon who ſhall collect or re» 
ceive money or tickets from perſons aſſembling at ſuch houſe, 
room, or place on the lord's day, or who ſhall deliver out tick - 
ets ſor acmitting perſons to ſuch houſe, room, or place on the 
lord's day, ſhall alſo forfeit the ſum of 50 l. to ſuch perſon as will 
ſue for the ſame: and that any perſon advertiſing or cauſing to 
be advertiſed any public entertainment or amuſement, or any 
public meeting for debating on any ſubje& whatſoever, on the 
lord's day, to which perſons are to be admitted by the payment 
of money, or by tickets fold for money; and any perſon print- 
ing or publiſhing any ſuch advertiſement, ſhall reſpeQively for- 
feit the ſum of 5o# for every ſuch offence, to any perſon who 
will ſue for the ſame, ] | | 
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XI. The laſt offence which I ſhall mention more im- 
mediately againſt religion and morality, and cognizable 
by the temporal courts, is that of open {and n torious 

lewdneſs : either by ſrequenting houſes of ill fame, 
which is an indictable affence :; or by ſome groſsly ſcan- 
dalous and public indecency, for which the puniſhment is 
by fine and impriſonment u. In 1650, when the ruling 
powers found it for their intereſt ro put on the ſem- 
blance of a very extraordinary ſtrictneſs and purity of 
morals, not only inceſt and wilful adultery were made 
capital crimes ; but alſo the repeated act of keeping a 
brothel, or committing fornication, were (upon a ſe- 
cond conviction) made felony without benefit of clergy v. 
But at the reſtoration, when men, from an abhorrence 
of the hypocriſy of the late times, fell into a contrary 


extreme of licentiouſneſs, it was not thought proper to 


renew a law of ſuch unfaſhionable rigour. And theſe 
offences have been ever fince left to the feeble coercion 
of the ſpiritual c-urt, according to the rules of the 
canon law ; a law which has treated the offence of in- 
continence, nay even adultery itſelf, with a great de- 
gree of lenity and tenderneſs ; owing perhaps to the 
conſtrained celibacy of its firſt compilers. The tempo- 
ral courts therefore take no cognizance of the crime of 
adultery, otherwiſe than as a private injury x. 
But before we quit this ſubject, we muſt take notice 
of the temporal puniſhment for having baſtard children, 
conſidered in a criminal light; for with regard to the 
maintenance of ſuch illegitimate offspring, which is a 
civil concern, we have formerly ſpoken at large 7. By 
the ſtatute 18 Eliz. c. 3. two juſtices may take order for 
the puniſhment of the mother and reputed father : but 
what that puniſhment ſhall be is not therein aſcertained ; 
though the cotemporary expoſition was, that a corporal 
puniſhment was intended *, By ftatute 7 Jac. I. c. 4. 
-" t Poph. 208. ee Vol. Ill, pag. 139. 
1 Siderf, 168. v See Vol. I. pag. 458. 

» $cobell, 1227. . = Dalt, juſt, ch, 11. 
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a ſpecific puniſhment (viz, commitment to the houſe of 
correction) is inflicted on the woman only, But in both 
_ caſes, it ſeems that the penalty can only be inflited, if 

e baſtard becomes chargeable to the pariſh ; for other- 
= wiſe the very maintenance of the child is conſidered as 
a degree of puniſhment. ' By the laſt mentioned ſtatute 
the juſtices may commit the mother to the houſe of cor- 
rection, there to be puniſhed and ſet on work for one 
year; and, in caſe of a ſecond offence, till ſhe find 
ſureties never to offend again, | 


1 J 
1 
„ . 
N 
4 
? il „ 
a 
* 1 I; k FI 
j? ö rt j | 
4 k 4 51 mY Py ' 
; {pm g . 
" j } ; 1141. "yt 1 0 
: 
* 14 v& 7 , N 
i y a _ 
C 
143 3 14 = 
28 
4 „ - 
91 1 4 1411 . 
«a m4 . WOT Wo. 3 8 8 TESTER : a 
Kn 2p. it K. 4 1279 ki» 131 117170 211 11 4 3 - * e * 
F< £8 - ® * 1 x » 4 . : 1 
- # 77 „ 12 1 1 11 , . N 4 : , - * 
. — 4 * 3119 71.1 11 1 101 is 1 3 + | . k 3-4 4 Ay - 4 4 ! : 1 1 
* y | CT] 4 „ I 4 5 | i 4 
- EY 141 . 4 * * . "oY * — . * £ + * 
9 of} | £1113 TO ESLUT UH SCOLE $55 -(S Bo 03 eee © 


i * ® ? ol 1 * ” ; 5 * - 
;f "* | * » » 171. * s 7; 7 » * " 1 N 4 * 5 1 4 4 * - * 
140 1071 11 21 Y 1852 » 8 1 S F 4s 52 4 *s A 4 4333 p * 4 = 131 W 4 


© CHAPTER THE. TIE. 


OF OFFENCES-AGAINST: THE i 


LAW OF NATIONS. 


CCORDING to the method marked out in the 
preceding chapter, we are next to conſider the 
offences more immediately repugnant to that univerſal 
law of ſociety, which regulates the mutual intercourſe 
between one ſtate and another; thoſe, I mean, which 
are particularly animadverted on, as ſuch, by the En- 
gliſh law. „ 55 
The law of nations is a ſyſtem of rules, deducible 
by natural reaſon, and eſtabliſhed by univerſal conſent 
among the civilized inhabitants of the world * ; in order 


to decide all diſputes, to regulate all ceremonies and 


civilities, and to infure the obſervance of juſtice and 
good faith, in that intercourſe which moſt frequently 
occur between two or more independent ſtates, and the 
individuals belonging to each. This general law is 
founded upon this principle, that different nations ought 
in time of peace to do one another all the good they 
can; and, in time of war, as little harm as poſlible, 
without prejudice to their own real intereſtse. And, as none 
of theſe ſtates will allow a ſuperiority in the other, there - 
fore neither can diQate or preſcribe the rules of this law to 

the reſt ; but ſuch rules muſt neceſſarily reſult from thoſe 


d E,. i. 1. 9, a * S . L. b, J. C, 
See Vol, 1, pag. 43. M 8 
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principles of natural/jiſtice,' in which all the Jearned 
of every nation agree: or they depend upon mut ul 
eompacts or treaties between the reſpectiye communities; 
nin the conſtruction of which there is alſo no judge to 
| brefort'to, but the law of nature and reuſon, being the 
only one in which all the eontracting parties are equally 
converſant, and to which they are equally ſubject. 
In arbitrary ſtates this law, wherever it'comradits = 
or is not provided for by the muniefpal law of iche 
country, is enforeed by the royal power; but ſinee in 
England no royal power can introduce a new lat, or 
ſuſpend the execution of the old, 'therefore' the la vf 
nations (wherever any queſtion arifes which is properly 
the object of its juriſdiction) is here adopted in its full 
extent by the common law, and is held to be a part of 
the law of the land. And thoſe acts of parliament, 
vrhich have from time to time been made to enforce this 
univerſal law, or to facilitate the” execution of its de- 
ciſions, are not to be conſideted as introductive of any 
new rule, but merely as declaratory” of the old funda- 
mental coniſtitutions of the kingdom; without which it 
muſt ceaſe to be a part of the civilized world. Thus 
in mercantile queſtions, ſuch as bills of exchange and 
the like; in all marine eauſes, relating to freight, ave- 
rage, demurrage, infurances, bottomty, and other“ M 
a filar nature; the la w- merehant d, which is a branch 
of the law of nations, is regularly and conſtantly ad- 
hered to. So too in all diſputes relating to prizes, to 
ſhipwrecks, 'to hoſtages, and ranſom bills, there is no 
other rule of deciſion but this great univerſal] law, col- 
lected from hiſtory and uſage, and ſuch writers of all 
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allowed of. OT 
© But, though in civil tranſactions and queſtians of pro- 
perry between the ſubjects of different ſtates,” the law of 
nations has much ſcope and extent, as adopted by che 
law of England; yet the preſent branch of our inquiries 
will fall within a narrow compaſs, as offences againſt 


© See Vol. 1. pag. 273. 
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the law of nations can rarely be the object of the, eri- A A. 


minal law of any particular ſtate, For offences. againſt % 
this law are principally incident to whole ſtates or na- 


tions: in which caſe recourſe can only be had to war; 


infraCtions of public faith, as are committed by one in- of 


dependent people againſt another: neither ſtate having 


any ſuperior juriſdiQion ro reſort to upon earth for li 
j ice. But where the individuals of any ſtate violate 3 
this general law, it is then the intereſt, as well as duty Wl 
of the government, under which they live, to animad- RY 
vert upon them with a becoming ſeverity, that the peace ⁶ 


of the world may be maintained, For in vain would ml 


nations in their collective capacity obſerve theſe univer- 
ſal rules, if private ſubjects were at liberty ro break 
them at their own diſcretion, and involve the two ſtates ll 


in a war. It is therefore incumbent upon the nation in- 
jured, firſt to demand ſatisfaction and juſtice to be done 
on the offender, by the ſtate to which he belongs; and, 
if that be refuſed or neglected, the ſovereign theu avows 
himfelf an accomplice or abettor of his ſubject's crime, 
and draws upon his community the calamities of foreign 
..-... © OE” 1 

Ihe principal offences againſt the law of nations, ani- 
| madverted on as ſuch by the municipal laws of England, 
are of three kinds; 1. Violation of ſafe-conducts; 
2. Infringement of the rights of embaſſadors; and, 
3. Piracy. 1 — r En 2 OY 
I. As to the firſt, violation of ſafe-conduds or paſſports, 
expreſsly granted by the king or his embaſſadors * to the 
ſubjects of a foreign power in time of mutual war; or 
committing acts of hoſtilities againſt ſuch as are in amity, 
league, or truce with us, who are here under a general 
implied ſafe· conduct: theſe are breaches of the public 
faith, without the preſervation of which there can be 
ne intercourſe or commerce between one nation 
and another: and ſuch offences may, according to 
the writers upon the law of nations, be a juſt ground 
of a national war; fince it is not in the power of 


© See Vol, J. pay, 260, 
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te forei ince to cauſe juſtice to be done to his ſub- 

1 wo ke very individual delinquent, but he muſt 
require it of the whole community, And as during 
| the continuance of any fſafe-conduR, either expreſs or 
I ämplied, the foreigner is under the protection of the 
ing and the law; and, more eſpecially, as it is one 

of the articles of magna carta*, that foreign merchants 
mould be entitled to ſafe- conduct and ſecurity through 
out the kingdom; there is no queſtion but that any 
Voolation of either the perſon or property of ſuch fo- 
reigner may be puniſhed by indictment in the name of 
te king whoſe honour is more particularly engaged in 
upporting his own ſafe - conduèt. And, when this ma- 
l icious rapacity was not confined to private individuals, 

pbvput broke out into general hoſtilities, by the ſtatute 2 
nen. V. ſt. 1. c. 6. breaking of truce and ſafe · con- 
= ducts, or abetting and receiving the truce-breakers, 
vas (in affrmance and ſupport of the law of nations) 
WT declared to be high treaſon againſt the crown and dig- 
WT nity of the king; and conſervators of truce and falfe- 
conducts were appointed in every port, and impowered 
to hear and determine ſuch treaſons (when committed - 
at ſea) according to the antient marine law then prac- 
tiſed in the admiral's court; and, together with two 
men learned in the law of the land, to hear and deter- 
mine according to that law the ſame treaſons, when 
committed within the body of any county. Which ſta- 
tute, ſo far as it made theſe offences amount to treaſon, 
was ſuſpended by 14 Hen. VI. c. 8. and repealed by 
20 Hen, VI. c. 11. but revived by 22 Hen. VI. c. 2. 
which gave the ſame powers to the lord chancellor, aſ- 
ſociated with either of the chief juſtices, as belonged to 
the conſervators of truce and their aſſeſſors; and enaQ- 
ed that, notwithſtanding the party be convicted of trea- 
ſon, the injured ſtranger ſhould have reſtitution out of 
his effects, prior to any claim of the crown. And it is 
farther enacted by the ſtatute 31 Hen, VI. c. 4. that if 
any of the king's ſubjects attempt or offend, upon the 
ſea, or in any port within the king's obeyſance, againſt 
any ſtranger in amity, league, or truce, or under 
ſafe-conduQ; ond eſpecially by attaching his perſon, 


9 Hen. III. c. 70. See Vol, I, pag. 259, Ec. 


70 | PonBL1c Book IV, 
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or ſpoiling him or robbing him of his goods; the lord 
chancellor with any of the juſtices of either the king's» 
bench, or common pleas, may, cauſe full reſtitution and 
amends to be made to the party injured. 3 

It is to be obſerved, that the ſuſpending and repeal- nl 
ing aQs of 14 & 20 Hen, VI. and alſo.the reviving at 
of 29 Hen. VI, were only temporary; ſo that it 
ſhould ſeem that, after the expiration of them all, the 
ſtatute 2 Hen. V. continued in full force: but et it is 
conſidered as extin& by the ſtatute 14 Edw. IV. c. 4, 
which revives, and confirms all ſtatutes, and ordinances, Wl 
made before the acceſſion of the houſe of York, againſt 
breakers of amities, truces, leagues, and ſafe · conducts, 
with an expreſs exception to the ſtatute of 2d, Hen. V. 
But (however that may be) I apprehend it. was, finally 
repealed by the general. ſtatutes of Edward VI. and 
queen Mary, for aboliſhing new-created . treaſons; 
though ſir Matthew Hale ſeems to queſtion, it as to trea- | 
ſons commired on theſea *. But certainly the ſtatute of 
of 31 Hen. VI. remains in full force to this A 
+ fl. As to the rights of embaſſadors, which are alſo 
eſtabliſhed by the * of nations, and are therefore mat- 
ter of univerſal concern, they have formerly been treat- 
ed of at large *. It may here be ſufficient to remark, 
that the common law of England recognizes them in 
their full extent by immediately ſtopping all legal pro- 
ceſs, ſued out through the ignorance or raſhneſs of in- 
dividuals, which may intrench upon the immunities of 
a foreign. miniſter any of his train. And, the more ef- 
fectually to enforce the law of nations in this reſpect, 
when violated through wantonneſs or inſolence it is de- 
clared by the ſtatute 7 Ann, c. 12. that all proceſs 
whereby the perſon of any embaffador, or of his do- 
meſtic or domeſtic ſervant, may be arreſted, or his 
goods diſtreined or ſeiſed, ſhall be utterly null and co 
void; and that all perſons proſecuting. ſolicit- 
ing, or executing ſuch proceſs, - being convicted by 
confeſſion or the oath of one witneſs, before the 
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lord chancellor and the chief juſtices, or any two of 
them ſhall be deemed violators of the laws of nations, 


and diſturbers of the public repoſe ; and ſhall ſuffer 


ſuch penalties and corporal puniſhment as the ſaid judge, 
or yds of them, ſhall think fir i. Thus, in fs of 

extraordinary outrage, for which the ſaw hath provided 
no ſpecial penalty, the legiſlature hath intruſted to the 


three principal judges ef the kingdom an unlimited 


wer of proportioning the puniſhment to the crime. 
III. Laftly, the crime of piracy, or robbery and 


| depredation upon the high ſeas, is an offence aga inſt te 


univerſal law of ſociery ; a pirate being, according to 


or Edward Coke k, hrftis human generic. As there- 
fore he has renounced” all the benefits of fociety and 


government, and has reduced himſelf afreſh to the ſa- 


| vage ftate of nature, by declaring war againſt all man- 


kind, all mankind muſt declare war againſt him: ſo 
that every community hath a right, by the rule of ſelt- 
defence, to inflit that puniſhment upon him, whick 
every individual would in a ftate of nature have been 


| otherwiſe entitled to do, for any invaſion of his perſon 


or perſonal property. 


By the antient common law, piracy, if committed by 
a ſubject, was held to be à ſpecies of treaſon, being 
contrary to his natural allegiance; and by an alien, to 
be felony only: but now, ſince the ſtatute of treaſons, 
25 Edw. III. c. 2. it is held to be felony only in a 
ſubject . Formerly it was only cognizable by the ad- 
miralty coutts, which proceed by the rules of the civil 
law. But, it being inconſiſtent with the liberties of 
the nation, that any man's life ſhould be taken away, 


| unleſs by the judgment of his peers, or the common law 


of the land, the ſtatute 28 Hen. VII. e. 15. eftablithed 
a new juriſdiction for this purpoſe; which proceed, ac- 
cording to the courſe of the common law, and of which, 


we ſhall fay more hereafter, 
Vol. TV. | E 


i See tlie oceνj,n of making Ju. 925 
this ſtatute; Vol. 1. pag. 28 ® 4 Hawk. P. C. ol. 
4 5 Int. 113. 
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The offence. of piraey, by common law, conſiſts in 
committing thoſe acts of robbery and depredation upon 
the high ſeas, -which, if committed upon land, would J 
have amounted to felony there n. But, by ſtatute; ſome 
other offences are made piracy alſo: as, by ſtatute 14 
& 12 W. III. c. 9. if any natural born ſubje commits | 
any act of hoſtility upon the high ſeas, againſt others of 
his Majeſty's ſubjects, under colour of a commiſſion from 
any foreign power; this, though it would be only an 
act of war in an alien, ſhall -be conſtruedipiracy in | 
ſubject. And farther, any commander, or other ſea - 
faring perſon, betraying his truſt, and running away 
with any-ſhip, boat, ordnance, ammunition, or goods; 
or yielding them up voluntarily to a pirate; or con- 
ſpiring ro do theſe acts; or any perſen aſſaulting the 
commander of a veſſel to hinder him from fighting in 
defence of his ſhip, or confining him, or making or 
endeavouring to make a revolt · on board.; hall, far each 
of theſe offences, be adjudged a pirate, felon, and rob- 
ber, and ſhall ſuffer deatk, whether he be principal, 
or merely acceſſory by ſetting forth ſuch pirates, or 
abetting them before the act, or receiving or concealing 
them or their goods after it. And the ſtature 4 Geo. I. 
c. 11, expreſsly excludes the principals from the bene- 
fit of clergy, By the ſtatute 8 Geo. I. c. 24. the 
trading with known pirates, or furniſhing them with 
ſtores or ammunition, or fitting out any veſſel for that 
purpoſe, or in any wiſe conſulting, eombining, confe- 
 derating, or correſponding with them; or the forcibly 
boarding any merchant veſſel, though without ſeiſing or 
carrying her off, and deftroying or throwing any of the 
goods overboard ; ſhall be deemed piracy : and ſuch 
acceſſories to piracy as are deſcribed by the ſtatute of 
King William, are declared to be principal pirates, and 
all pirates convicted by virtues of this act are made 
felons without benefit of clergy. By the ſame ſtatutes 
_ alſo, (to encourage the * of merchant veſſels 
againſt pirates) the commanders or ſeamen wounded, 
and the widows of ſuch ſeamen as are ſlain, in any pi- 
ratical engagement, ſhall be entitled to a bounty, to 
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be divided among them, not exceeding one fiftieth part 
of the value of the cargo on board : and ſuch wounded 
| ſeamen ſhall be entitled to the penſion of Greenwich 
| hoſpital ; which no other ſeamen are, except only ſuch 
as have ſerved in a ſhip of war. And if the comman- 
der ſhall behave cowardly, by not defending the ſhip, if 
ſhe carries guns or arms, or ſhall diſcharge the mariners 
from fighting, ſo that the ſhip falls into the hands of 
pirates, ſuch commander ſhall forfeit all his wages, and 
ſuffer fix months impriſonment. Laſtly, by ſtatute 18 
Geo. II. e. 30. any natural born ſubjeQ, or . denizen, 
{ who in time of war ſhall commit hoſtilities at ſea againſt 
any of his fellow - ſubjects, or ſhall aſſiſt an enemy on that 
element, is liable to be tried and convicted as a pirate. 
Theſe are the principal caſes, in which the ſtatute 
law of England interpoſes, to aid and enforce the law 
of nations, as a part of the common law ; by inflicting 
an adequate puniſhment upon offences againſt that uni- 
verſal law, committed by private perſons. We ſhall 
proceed in the next chapter ta conſider. offences, which 
more immediately affect the ſovereign executive power 
of our own particular ſtate, or the king and govern- 
ment; which ſpecies of crimes branches itſelf. into a 
much larger extent, than either of thoſe of which we 
have already treated... 4; 6 


— 


4 4 4 og » Af / = nd — 1 
. r . 
C Rs. «9 2 IS 4 > n 
n n Eo ö N b as FF 8 
* 8 3 N 3 £ 3 3 
_ * = 2 E * © * 
3 1 n — 4 by — . 2 r R 
— F vi 8988 4 22 * 


6 


* 


| FED 
þ 9 
571 4 
* 24 fs 17 . F * 0 

, te n ee £15.00 eee. 

. * 1 5 I N 4 7 ? . 5 4 

\/ ; N o * + 9 „ i * " 

” b ” * 121 * * 1 8 1 . 4 7 


, 1 944 1 * 
9 - 9 . . Py 4 « . 
=D SY vigor ou ae ddgiig or 1.19 fo 
-+ 


* ay, 8 * o 
; ”P Fo * % k 18 , "Y » + __ ll 5 % 7 
Ca 4 (| Bit: 41218 44s ' TSF, 14 11 
? p 3 * — | Cz” 1 | Ws td | | * 5 1 £4 4 J 1 * 
EMA 4 - — » 9 . 4 0 + 1 1390 
* — 
? F Atte 
* * ” cm — Fay 70 7 
— j ? 1 i 
15 e ene ein 7 
' 1 - 2 * 
3 013: dv; 177 Hyg iv, 


* PGI Boor IV. 


ay 5 ; =. Tp 
„ 
Mr 6 
a aha 


= n yea,” \ 
LL TH PETIA) abs 2 » 
8 -> n n * 0 * 
. * "a 53 _ L 1 
\ .. 1 TONES toe ner, © 
* — —— — —ũ — IITnS 34 
ot I. ' 1 1 
— Dy N 


2 
» 


| +4 ö . £2 3 „ 
” 5 M - — . by N - _ 6 * 
+5. CHAP/TER THE SIXTH | 
Ee a i 1 5 3 N 1 
j ? ; þ C+.i| : E243 5 


1 ©, x 
1 j D 


4 | . 
ö , : 1712 
/ 1 . 7 # . 4 1 * 0 p . 1 
i] e : 8 1 
9 . * * 4 . «xg- — - , * 0 w- y + 4 77 
& 1 F Ss. 821 - , . 4 Pp 3 : 1 * ' / & + * 
@ , g of * » 
— * L - 5 , P 1 * . * * A 
; 7 . 1 " N ; 
x F 2 ” 2 4 $ - 1 ” * 
. * * * 
«? 8 #1 "& , 6:4 a * 
© *vFs'4 - 0 - , - 1 * 4 * : 4 Fw ; SE « : 
. Y - —_ 
. 


T 


rn third general divifion of erimes confiſls of Wl 
I ſuch as more eſpecially affect the fapreme 'exe- Wl 
euttve power, or che king and his government 4 which 
amount either to a total renunciation of that allegiance, 
or at che ſeaſt to a +timinal hegteR of chat duty, which 
is due from every ſubject to his Tovereign. Ina former 
part of thefe commentaries * we had occaſion to mention 
the nature of allegiance, as the tie or gamen which 
binds every ſubject to be true and faithful ro his ſove- 
reign Hege lord the kim, in return for that protection 
which is afforded him; and truth and faith to bear of 
life and limb, and earthly honour; and not to know or 
hear of any il! intended him, without defending him 
therefrom. And this allegiance, we may remember, 
was diſtinguiſhed into two arg the one natural and 
perpetual, which is inherent only in natives of the king's 
dominiens ; the other. local and temporary, which is 
incident to aliens alſo. Every offence therefore more 
immediately affecting the royal perſon, his crown, or 
dignity, is in ſome degree a breach of this duty of alle- 
giance, . whether natural and innate, or local and ac- 
- quired. by reſidence: and theſe may be diſtinguiſhed 
into four kinds ; 1. Treaſon. 2. Felonies injurious to 
the king's prerogative. 3. Praemunire. 4. Other miſ- 
priſions and contempts. Of which crimes the firſt and 
principal 1s that of treaſon, Ts 
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Ch. 6. W 7: 
Treaſos, proStio, in its very name (which is borrow- 
ed from the French) imports a betraying, treachery, or 
SEE breach of faith. It therefore happens only between 
ies, ſaith the Mirror -: for treaſon is indeed a gene- 
. appellation, made uſe of by che law, to. denole not 


. ily offences againft the king and government, but alſo- 


[that accumulation of guik which ariſes whenever a ſu- 


i 


perior repoſes a confidence in a ſubjec or inferior, be 


WS tween whom and himſelf there ſubſiſts à natural, a 5 
civil, or even a ſpiritual relation; and the inferior. fo 
Ta buſes chat confidence, fo forgets the obligations of duty, 


ſubjectian, and allegiance, ab to deſtroy the life of any 
[ſuch ſuperior, or lord. This is looked upon as! pro- 
ceeding from the ſame principle of treachaery in private 
life, as would have urged him who harbours ii ta have 
conſpired in public againſt his liege lord and ſorereign; 
and therefore. for a wife to kill her lord or huſband, a 
ſervant his lord or maſter, and an eceleſiaſtic his lord 
or ordinary; theſe, being breaches of the lower alle- 
glance, of private and domettic faith, are denominated 
fetit treaſons. But when difloyaley fo rears its ereſt, as 
io attack even majeſty itſelf, it-is called by way of emi- 
nent diſtinQion A treaſon, alta prodit io; being equi- 
valent to the crimen laeſae maje/tatis of the Romans, as 
Glanvil 4 denominates it a lſo in our Engliſn laß. 
As this is the bigheſt civil crime, which (conſidered . 
as a member of the community) any man can poſſibly 
commit, it ought therefore to be the moſt preciſely - 
certamed. For if the crime of high treaſon be indeter- 
minate, this alone (fays the prefidene Monteſquieu) is 
ſufficient to make any government degenerate into arbi- 
trary power . And yet, by the antient common Jaw, 
there was a great latitude left in the breaft of the judges, 
to determine what was treaſon, or not fo ; whereby the 
creatures of ty rannical princes had opportunity to create 
abundance of conſtructive treaſons ; that is, ta- raiſe, 
by forced and arbitrary conſtructions, offences ino 
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the crime and puniſhment of treaſon, which never were 
ſuſpected to be ſuch. Thus the accroaching, or at- 
tempting to exerciſe, royal power (a. very uncertain 
charge) was in the 21 Edw. III. held to be treaſon in a 
knight of Herefordſhire, who forcibly aſſaulted and de- 
tained one of the king's ſubjects till he paid him 9ol f: 
a crime, it muſt be owned, well deſerving of puniſhs 
ment; but which ſeems to be of a complexion very 
different from that of treaſon. Killing the king's father, 
or brother, or even his meſſenger, has alſo fallen under 
the ſame denomination 8, The latter of which is almoſt 
as tyrannical a doctrine as that, of the imperial conſtitu- 
tion of Arcadius and Honorius, which determines that 
any attempts or defigns againſt the minifters of the prince 
ſhall be treaſon b. But however, to prevent the incon- 
veniences which began to ariſe in England from this 
multitude of conſtructive treaſons, the ſtatute 25 Edw. 
III. c. 2. was made; which defines what offences only 
for the future ſhou]d be held to be treaſon : in like 
manner as the lex Julia majeſtatis among the Romans, 
promulged by Auguſtus Cæſar, comprehended all the 
antient laws, that had before been enacted to -puniſh 
tranſgreſſors againſt the ſtate i, This ſtatute muſt there- 
fore be our text and guide, in order to examine into the 
ſeveral ſpecies of high treaſon. And we ſhall find that 
it comprehends all kinds of high creaſon under ſeven 
diſtin branches. Foe ; 

1. When a man doth compaſs or imagine the death 
* of our lord the king, of our lady his queen, or of 
„their eldeſt ſon and heir.” Under this deſcription it 
is held that a queen regnant (ſuch as queen Elizabeth and 
queen Anne) is within the words of the act, being in- 
veſted with royal power and entitled to the allegiance of 
her ſubjects * : but the huſband of ſuch a queen is not 
comprized within theſe words, and therefore no treaſon 


* Hal. P.C.fo, Britt. c. 22, 1 Hawk. P. C. 34. 


b Nui de nece virorum illuſtrium, qui confiliis et conſiſtorio noſtro in- 
ter ſunt, ſenatorum etiam (nam et ipſi pars corporis noſtri ſunt) wel 
 eujuſſiber peſtremo, qui militat nobiſcum, cogitaverit ; (eadem enim ſeve- 
ritate woluntatem ſceleris, qua ectum, puniri jura veluerint) ifſe 
guidem, utpote majeſtatis reus, gladis feriatur, bonis ejus emnibus fiſco 
addiftis, (Cod. 9. 8. 5.) : 4 
"I Gravin,Orig 1. 5 34. > 1 Hal. P. C. 10: 
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ean be committed againſt him k. The king here intend- 
ed is the king in poſſeſſion; without any reſpect to his 
title: for it is held, that a king de facto and not de jure; 
or in other words an uſurper har hath got poſſeſſion of , 
the throne, is a king within the meaning of the ſtatute g 
as there is a temporary allegianee due to him, for his 
adminiſtration of the government, and temporary pro- 
tection of the public : and therefore treaſons committed 
againſt Henry VI. were puniſhed under Edward IV. 
though all the line of Lancaſter had been previouſly de- 
elared uſurpers by act of parliament. But the moſt 
rightful heir of the crown, or King de jure and nor de 
facto, who hath never had plenary poſſeſſion of the 

' throne, as was the;caſe of the houſe of York during the 
three reigns of the Tine of Lancaſter, is not aiking within 
this ſtatute againſt whom treaſons may be committed l, 
And a very ſenſible writer on the-crown-ltw carries the 
point of poſſeſſion ſo far, that he holds w, that a king 
out of poſſeſſion is ſe far from ng any right to our 

| allegiance, hy any other title” which he may ſet up 
againſt the king. in being, that we are bound by the 
duty of our allegiance to reſiſt him. A doctrine which 
be grounds upon the ſtatute 1 Hen. VII. c. 1. which 
is declaratory of the common law, and pronounces all 
ſubjects excuſed from any penalty. or forfeiture, which 
do aſſiſt and obey a king de facto. But, in truth, this 
| ſeems to be confounding all notions of right and wrong; 
and the conſequence would be, that When Cromwell 
had murdered the elder Charles, and uſurped the pow- 
er (though not the name) of king, the people were boun 
in duty to hinder. the- ſon's reſtoration ; and were the 
king of Poland or Morocco to invade this kingdom, and 
by any means to get poſſeſſion of the crown (a term, by 
the way, of very looſe and indiſtin ſignification) the 
fubject would be bound by his allegjance to: fight 
for his natural prince to-day, and by the ſame duty” of 
allegiance to fight againſt him to- morrow. The 
true diſtinction ſeems to be, that the ſtatute of Henry 


* Inſt. 7. 1 Hal. ne w 1 Hawk, P. c. 36. 
| 2 3 Inſt. 7. 1 Hal. F. C. 104; | 
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the ſeventh does by no means command any oppoſition 
to a king de jure ; but excuſes the obedience paid to a 
king de facto. When therefore a uſurper is in poſſeſ- 
fion, the ſubject is excuſed and juſtiſied in obeying and 
giving him aſſiſtance: otherwiſe, under à uſurpation, 
no man could be ſafe; if the lawful prince had a right 
to hang him for obedience to the powers in being, as 
the uſurper would certainly do for diſobedience, Nay 
farther, as the maſs of people are imperfect judges of 
title, of which in all caſes poſſeſſion is prima facie evi- 
dence, the law compels no man to yield gbedience, ta 
that prince, whoſe right is by Want of poſſeſſion ren- 
dered uncertain and diſputable, till projidency | l. 
think fit to interpoſe ay e and decide the am- 
biguous claim ; and therefore, till he is entitled to ſuck 
allegiance by poſſeſſion, no treaſon can be committed 
againſt him, Laſtly, a king who. has reſigned his 
crown, ſuch refignation being admitted and ratified in 
parliament, is according to fir Mathew Hale no longer 
the object of treaſon 2. And the fame reafon holds, 
in caſe a king abdicates the, government; or, by actions 
Tubyerſive of the conſtitution, virtually renounces the 
' authority which he claims by that very conſtitution; 
fince, as was formerly obſerved *, when the fzct of 
abdication 1s once eſtabliſhed, and determined by the 
proper judges, the conſequence neceſſarily foliows, that 
the throne is thereby vacant; and he is no longer king. 
Let us next ſee, what is a conipnſſing'or' imagining t e 
death of the king, e,. Theſe are ſynonymous terms g 
the word compaſs ſigniſying the purpoſe or deſign 
the mind or will P, and not, as in common ſpeech, the 
carrying ſuch deſign to effect . And therefore an 
sceidental ſtroke, which may mortally wound 
the ſovereign, per infortunium, without any traiterous 
intent, is no treaſon: as was the cafe of | fir Wal- 
ter Tyrrel, who, by the command of king William 


21 Hal. P. C. ass. Vol. I. pag. 2 14. 
2 the antient law compaſſing-or iptending the death of any 
man, demonſtrated by ſome evident fact, was equally penal as 
homicide itſelf. (4 Inſt. f.) | | — 5 
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Ruſus, ſhooting at a hart, the arrow glaneed againſt NJ 
tree, and killed the king upon the ſpot *. Bur, as gs: 
compaſſing or imagination is an act of the mind, It can- 
not poſſibly fall under any judicial cognizance, unlefs. 
it be demonſtrated by ſome open, or overt, act. And 
yet the tyrant Dionyſius is recorded ? to have executed 
a ſubject, barely for dreaming that he had killed bim; 
which was held for a ſufficient proof, that he had 
| thought thereof in his waking hours. But ſuch is not 
the temper of the En liſn law; and therefore in this, 
and the three next ſpecies of treaſon, it is neceſſary - 
that there appear an open or over? act of a more full 
and explicit nature, to convict the traitor upon. Ihe 
ſtatute expreſsly requires, that the accuſed ** be thereof 
upon ſufficient proof attainted of ſome open act by 
men of his own condition.“ Thus, to provide wea= - 
pons or ammunition ſor the purpoſe af killing the king, 
is held to be a palpable overt act of treaſon in imaginiag 
his death *, Tocoal ire to impriſon the king by force, 
and move towards it by aſſembling company, is an overt 
act of compaſſing the king's death *; for all force, uſed 
to the — of the king, in its conſequence may tend 
to his death, and is a ſtrong preſumption of ſomething 
worſe intended than the preſent force, by ſuch as have 
ſo far thrown off their bounden duty to their ſovererga,y 
it being an old obſervation, that there is generally but 
4 ſhort interval between the priſons and the gruves of 
princes, There is no queſtion alſo, but that taking an 
meaſures to render ſuch treaſonable purpoſes effecual, | 
as aſſembling and conſulting on the means to kill the 
king, is a ſufficient overt act of high treaſon ®, 
How far mere worde, ſpoken by an individual, and 
not relative to any treaſonable act or defign then in agi- 
tation, ſhall amount to treaſon, has been. formerly 
matter of doubt. We have two inſtances in the reign 
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of the houſe in which he lived; the other a gentleman, 


agreed, that, by the common law and the ſtatute of 
Edward III, words ſpoken amount only to a high miſ- 


they certified to the king, 


ſon: for, unleſs it be by ſome particular ſtatute, no 


_ writing them. And ſuch writing, though unpubliſhed, 


. treaſon: particularly in the caſes of one Peacham, a 
* found in his cloſet ; which, had they been plainly rela- 


perly read in evidence as overt acts of that treaſon, 


1 Hal. P. C. 115, 151d. 
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of Edward the fourth, of per ſons executed for treaſon- 
able words: the one a citizen of London, who ſaid he 
would make his ſon heir of the crown, being the ſign 


whoſe favourite buck the king killed in hunting, where- 
upon he wiſhed it, horns and all, in the king's belly, 
Theſe were eſteemed hard caſes : and the chief juſtice 
Markham rather choſe to leave his place than aſſent to 
the latter judgment *. But now it ſeems clearly to be 


demeſnor, and no treaſon. For they may be ſpoken in 
heat, without any intention, or be miſtaken, perverted, 
or miſ-remembered by the hearers ; their meaning de- 
pends always on their connexion with other words, and 
things ; they may ſignify differently even according to 
the tone of voice, with which they are delivered ; and 
fometimes ſilence is more expreſſive than any diſcourſe. 
As therefore there can be nothing more equivocal and 
ambiguous than words, it would indeed be unreaſorable 
to make them amount to high treaſon. And accord- 
ingly in 4 Car. I, on a reference to all the judges, con- 
eerning ſome very atrocious words ſpoken by one Pyne, 
„ that though the words 
«©.were as wicked as might be, yet they were no trea- 


66 words will be treaſon * If the words be ſet down 
in writing, it argues more deliberate intention; and 
it has been held that writing is an overt act of treaſon; 
for ſcribere eft agere. But even in this caſe the bare 
words are not the treaſon, but the deliberate act of 


has in ſome arbitrary reigns convicted its author of 


clergyman, for treaſonable paſſages in a ſermon never 
preached ?; and of Algernon Sydney, for ſome papers 


tive to any previous formed defign of dethroning or 


murdering: the king, might doubtleſs have been pro- 


7 Cro, Car, 125, 
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| which was ſpecially laid in the indictisent . But be- 
ing merely ſpeculative, without any intention (ſo far as 
appeared) of making any public uſe of them, the con- 
vieting the author of treaſon upon ſuch an inſufficiene 
foundation has been univerſally diſapproved, Peacham 
was therefore pardoned ; and though Sidney indeed. 
was executed, yet it was to the general diſcontent of 
the nation; and his attainder was aſterwards reverſed 
by parliament, There was then no manner of doubt, 
but that the publication of ſuch a treafonable writing 
was a ſufficient overt act of treaſon at tlie common 
law * ; though of late even that has been queſt ioned. 
2. The ſecond ſpecies of treaſon is, if a man do 
«.violate the king*s companion, or the king* eldeſt 
daughter unmarried, or the wife of the king's eldeſt. 
© fon and heir.“ By the king's companion is meant 
his wife; and by violation is underſtood” carnal know -. 
ledge, as well without force, as with it: and this is 
high treaſon in both parties, if both be conſenting ; as 
ſome of the wives of Henry the eighth by fatal expe- 
rience evinced. The plain intention of this law is to 
guard the blood royal from any ſuſpicion of baſtardy, 
whereby the ſucceſſion to the crown might be rendered 
dubious 2 and therefore, when this reaſon ceaſes, the 
law ceaſes with it; for to violate the queen or princeſs 
dowager is held to be no treaſon ©; in like manner, as 
by the feodal law, it was a felony and attended with a. 
forfeiture of the fief, if the vaſal vitiated the wife or- 
daughter of his lord“; but not ſo, if he only vitiated 
his widow e.. | | | 8 
3. The. third ſpecies of treaſon is. if a man do levy 
war againſt our lord the king in his realm.” And this 
may be done by taking arms. not only to dethrone the king, 
but under pretence to reform religion, or the laws (c), or to 


Foſter, 198. ce 3 Inſt. 9. 
Þ Fal. P. C. 118. I Hawk, *% Fead J. 1 . 5.5 
P. C. 38. 5 „ . . 27; 


(e) [So an attempt by intim dation and violence to torce the 
repeal of a law, is a levying war againſt the King; and high 
treaſon ſo laid down by the w 1vle court of K. B. as clear law 
in the king v. lord George Gordon, Hil, term, ax Geo, III. 
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remove evil counſellors, or other grievances whether 


real or pretended . For the law does not, neither can 
it, permit any private man, or ſet of men, to interfere 
forcibly in matters of ſuch high importance; eſpecially 
as it has eſtabliſhed a ſufficient power, for theſe pur- 
poſes, in the high court of parliament : neither does 
the conſtitution juſtify any private or particular griev- 


ances; though in caſes of national oppreſſion the nation 


has very juſtifiably riſen as one man, to vindicate the 
original contract ſubſiſting between the king and his 
people. To reſiſt the king's forces by defending a caſtle 
againſt them, is a levying of war: and fo is an inſur- 


rection with an avowed deſign to pull down alt enclo- 


ſures, all brothels, and the like; the univerſality, of the 


deſign making it a rebellion againſt the ſtate, an uſur- 


pation of the powers of government, and an inſolent in- 


voaſion of the king's authority 5, But a tumult wich a 


view to pul] down a particular houſe, or lay open A | 
particular incloſure, amounts at moſt to a riot; this f 


being no general defiance of public government. So, 


3 


if two ſubjects quarrel and levy war againſt each other, 


(in chat ſpirit of private war, which prevailed all over 


Europe b in the early feodal times) it is only a great 
riot and contempt, . and no treaſon. Thus it happened 
between the Earls of Hereford and Gloceſter in 20 


Edw. I, who raiſed each a little army, and committed 


outrages upon each other's lands, burning houſes, at- 
tended with the loſs of many lives: yet this was held 
to be no high treaſon, but only a great miſdemeſnor i. 
A bire ener to levy war does not amount to this 
ſpecies of treaſon; but (if particularly pointed at the 
perſon of the king or his government) it falls within the 
fiſt, of compaſſing or imagining the king's death * 
4. If a man be adherent to the king's enemies in 
© his realm, giving to them aid and comfort in the 
realm, or elſewhere,” he is alſo declared guilty of 
high treaſon, This muſt Jikewife be proved by ſome 
overt act, as by giving them intelligence, by ſending 


them provifions, by ſelling them arms, by treacherouſſy 


„ Hawk, P. C. 37. i 4 Hal. p. C. 136. 
K 1 Hal. P. C. 132. d 3 Inſt. 9. Foſter. 211. 
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ſurrendering a fortreſs, or the like !, By enemies are 
here unde the ſubjects of foreign powers with 
whom we are at open war. As to foreign pirates or 
robbers, who may happen to invade our coaſts, without 
any open hoſtilities between their nation and our own, 
and without any cominiſſion from any prince or ſtate at 
enmity with the crown of Great Britain, the giving 
them any afliſtance is alſo clearly treaſon ; either in the 


light of adheriog to the public enemies of the king and 


kingdom ®, or elſe in that of levy ing war againſt his 
maſeſty. And, moſt indiſputably, the ſame acts of 
adherence or aid, which (when applied to foreign ene- 
mies) will conſtitute treaſon under this branch of the 
ſtatute, will (when afforded to our own fellou- ſubjects 
in actual rebellion at home) amount to high treaſon 
under the deſeription of levying war againſt the king n. 
But to relieve a rebel, fled out of the kingdom, is no 
treaſon: for the ſtatute is taken ſtrictly, and a rebel is 
not an enemy; an enemy being always the ſubject of 
fone foreign prince, and one who owes no allegiance to 
the crown of England ©. And if a perſon be under 
circumſtances of actual force and conſtraint, through a 
well grounded apprehenſion of injury to his life or per- 
ſon, His fear or compulſion will excuſe his even joining 
with either rebels or enemies in the kingdom, provid 
he leaves them whenever he hath a ſafe opportunity , 
5. If a man counterfeit the king's great or privy 
fea},” this is alſo high treaſon; | But if a man takes war 
bearing the impreſſion of the great fea} off from one 
parent, and fixes it to another, this is held to be only an 
abuſe of the ſeal, and not a counterfeiting of it; as was 
the caſe of a certain chaplain, who in ſuch manner 
framed a diſpenſation for non<reſidence. But the knavith 
artifice of a lawyer much exceeded this of che divine. 
One of the clerks in chancery glewed together two pieces 
of parchment; on the uppermoſt of Which be wrote a 
patem, to which he regularly obtained the great ſea), 
the label going through both the fins. He then 


3 Inft. 10. 5 1 Hauk. P. C. 33. 
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n diſſolved the cement ; and taking off the. written 
patent, on the blank ſkin wrote a freſh patent, of a dif- 
ferent. import from the former, and publiſhed it as true. 
This was held no counterfeiting of the great ſeal, but 
only a great miſpriſion; and fir Edward Coke 9 mentions. 
it with ſome indignation, that the party was living at 
that day. : bt „ 20069 8 ot hep bday co, 
6. The ſixth ſpecies of treaſon under this ſtatute, is. 
« if a man counterfeit the king's money; and if a man 
« bring falſe money into the realm counterfeit to the 
« money of England, knowing the money to be falſe, 
« to merchandize and make payment withal.” As to 
the firſt branch, counterfeiting the king's money ; this 
is treaſon, whether the falſe money be uttered in pay- 
ment or not, Alſo If the king's own miners. alter the 
ſtandard or alloy eſtabliſhed by law, it is treaſon, © But 

old and ſilver money only are held to be within this 
ſtatute . With regard likewiſe to the ſecond branch, 
importing foreign counterfeit money, in order to utter it 

here; it is held that uttering it, without importing it, is 
not within the ſtatute *. But of this we ſhall preſently 
ſay more. ET Fe ett 1 

7. The laſt ſpecies of treaſon aſcertained by this 
ſtatute, is if a man ſlay the chancellor, treaſurer, or 

4 the king's juſtices of the one bench or the other, juſ- 
d tices in eyre, or juſtices of aſſiſe, and all other juſ- 

e tices aſſigned to hear and determine, being in their 
« places doing their offices.” Theſe high magiſtrates, 
as they repreſent the king's majeſty during the execution 
of their offices, are therefore for the time equally re- 
garded by the law. But this ſtatute. extends only to the 
aQual killing of them, and not to wounding, or a bare 
attempt to kill them. It extends alſo only to the officers. 
therein ſpecified ; and therefore the barons of the exche- 
quer, as ſuch, are not within the protection of this act t: 
but the lord keeper or commiſſioners of the great ſeal 
now ſeem to be within it, by virtue of the ſtatute 
5s Eliz, c. 18. and i W. & M. c. 21. | 


* 3Inft. 16. | 11d 1 5 
* ; Hawk, F.C, . ' ; Hal, P. C. 231. 
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Thus careful was the legiſlature, in the reign of 
Edward the third, to ſpecify and reduce to a certainty 
the vague notions of treaſon, that had formerly pre- 
vailed in our courts. But the act does not ſtop here, but 
goes on. Becauſe other like caſes. of treaſon may 
% happen in time to come, which cannot be thought of 
« nor declared at preſent, it is accorded, that if 
« any other caſe ſuppoſed to be treaſon, which is not 
above ſpecified, doth happen before any judge; the 
“judge ſhall tarry without giving judgment of the 
« treaſon, till the cauſe be ſhewed and declared be- 
« fore the king and his parliament, whether it ought to 
&« be judged treaſon, or other felony.” Sir Matthew 
Hale u is very high in his encomiums on the great wiſ- 
dom and care of the parliament, in thus keeping judges 

within the proper bounds and limits of this act, by not 
ſuffering them to run out (upon their own opinions) into 
conſtructive treaſons, though in caſes that ſeem to them 
to have a like parity of reaſon; but reſerving them to 
the deciſion of parliament. This is a grene ſecurity to 
the public, the judges, and even this ſacred act itſelf; 
and leaves a weighty memento to judges to. be careful, 
and not overhaſty in letting in treaſons by couſtruction or 
interpretation, eſpecially in new caſes that have not been 
reſolved and ſettled. 2. He obſerves, that as the au- 
thoritative deciſion of theſe caſus omiffi is reſerved to the 
king and parliament, the moſt regular way to do it is, by 
a new declarative act: and therefore the opinion of any 
one or of both houſes, though of very reſpectable weight, 
is not that ſolemn declaration referred to by this act, as 
the only criterion for judging of ſuture treaſons. 
In conſequence of this power, not indeed originally 
granted by the ſtatute of Edward III, but conſtitution- 
ally inherent in every ſubſequent parliament, (which 
cannot be abridged of any rights by the act of a pre- 
cedent one) the legiſlature was extremely liberal in 
declaring new treaſons in the unfortunate reign of kin 


Richard the ſecond ; as, particularly the killing of an 
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embaſſador was made ſo; which ſeems to be founded 
| upon better reaſon than the multitude of other points, 
that were then ſtrained up to this high offence : the 

moſt arbitrary and abſurd of all which was by the fta- 

tute 21 Ric. II. c. 3. which made the bare purpoſe and 
intent of killing or depoſing the king, without any overt 
act to demonſtrate it, high treaſon, And yet ſo little 

effect have over-violent laws to prevent any crime, that 

_ within two years afterwards this very prince was both 
depoſed and murdered. And in the firſt year of his 
ſuccefſor's reign, an act was paſſed v, reciting © that 

% no man knew how to behave himſelf, to do, ſpeak, 

or ſay, for doubt of ſuch pains of treaſon: and 
therefore it was accorded, that in no time to come any 

«* treaſon be judged, otherwiſe than was ordained by 

4 the ſtatute of king Edward the third,” This at once 

ſwept away the whole load of extravagant treaſons in- 

troduced in the time of Richard the ſecond, 3 

| But afterwards, between the reign of Henry the 
| fourth and queen Mary, and particularly in the bloody 
| reign of Henry the eighth, the ſpirit of inventing new 
and ſtrange treaſons was revived ; among which we may 

reckon the offences of clipping money ; breaking priſon 

or reſcue, when the priſoner is committed for treaſon ; 
burning houſes to extort money; ſtealing cattle by 
Welchmen ; counterfeiting foreign coin; wilfu] poiſon- 

ing; execrations againſt the king; calling him oppro- 

brious names by public writing; counterfeiting the ſigg 

manual or fignet ; refuſing to abjure the pope ; deflow- 

ering, or marrying without the royal licence, any of the 
king's children, ſiſters, aunts, nephews, or nieces ; 
bare ſolicitation of the chaſtity of the queen or princeſs, 

or advances made by themſelves ; marrying with the 

g king, by a woman not a virgin, without previouſly diſ- 
| covering to him ſuch her unchaſte life; judging or 
| believing (m nifeſted by any overt act) the king to 
have been lawfully marred ro Anne of Cleve ; de- 

ropating from the king's royal ſtite and title; impugn- 

ing his ſupremacy ; and aſſembling riotouſly to the 


Stat. 1 Hen, IV, c. 30. 
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pumber of twelve, and not —_—_— upon proclama- 
tion: all which new-fangled treaſons were totally 
abrogated by the ſtatute 1 Mar. c. 1. Vhich once 
more reduced all treaſons to the ſtlandard of the ſta- 
tute 35 Edw. III. Since which time, though the legiſ- 
lature has been more cautions in creating new offences 
of this kind, yet the number is very conſiderably in- 
creaſed, as we ſhall find upon a ſhort review. 
Theſe new treaſons, created fince the ſtatute 1 Mar. 
c. 1. and not comprehended under the deſcription of 
ſtatute 25 Edw, III, I ſhall comprize under. three 
heads. 1. Such as relate to papiſts, 2. Such as relate 
to falſify ing the coin or other royal ſignatures. 3. Such 
as are created for the ſecurity of the proteſtant ſucceſ- 
ion in the houſe of Hanover... 
1. The firſt ſpecies, relating to papiſſs, was confi- 
dered in a preceding chapter, among the penalties in- 
curred by that branch of non-conformiſts to the nation» 
al church; whereas we have only to remember, that 
by the ſtatute 5 Eliz, c. 1. to deſend the pope's juriſ- 
diction in this realm is, - for the firſt time, a heavy miſ- 
demeſnor; and, if the offenee be repeated, it is high 
treaſon. Alſo by ſtatute 27 Eliz. c. 2. if any popiſh 
prieſt, born in the dominions of the crown of England, 
ſhall come over hither from beyond the ſeas, unleſs 
driven by ſtreſs of weather v, and departing in a rea- 
ſonable time x; or ſhall. tarry here three days without 
conforming to the church, and taking the oaths; he is 
guilty of high treaſon. And by ſtatute 3. Jac. C4. 
if any natural-born ſubje& be withdrawn from his al- 
legiance, and reconciled to the pope: or ſee of Rome; 
or any other prinee or ſtate, both he and all ſuch as 
procure ſuch reconciliation ſhall incur the guilt of high 
treaſon, | Theſe were mentioned under the diviſion be- 
fore referred to, as ſpiritual offences, and 1 now repeat 
them as temporal ones alſo : the reaſon of diftinguiſh- 
ing theſe overt- acts of popery from all others, by ſet · 
ting the mark of high treaſon upon them, being cer» 
tainly on a civil, and not on a religious, account, For 
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every popith prieſt of courſe renounces his allegiance to 
his temporal ſovereign upon taking orders; that being 
inconſiſtent with his new engagements of canonical. obe- 
dience to the pope: and the ſame may be ſaid of an 
obſtinate defence of his authority here, or a formal re- 
conciliation to the ſee of Rome, which the ſtatute con- 
ſtrues to be a withdrawing from one's natural alſegi- 


ance; and therefore, beſides being reconct'ed *©* to the 


* pope,” it alſo adds © or any other prince or ſtate.“ 
2. With regard to treaſons relative to the coin or 
other royal fipna'ures, we may recolleR that the only 
two offences refpeQting the coinage, which. kre-made 
trea ſon by the ſtatnte 25 Edw. III, are the actual coun- 
terfeiting the-gold and filver coin of this kingdom; or 
the importing ſuch counterfeit money with intent to ut- 
ter it, knowing it to be falſe. But thefe not being found 
ſufficient to reſtrain the evi} practices of coiners and 
falſe monevers, other ſtatutes have been fince made for 
that purpoſe, The crime itſelf is made a ſpecies of 
high treafon ; as being a breach of allegiance, by in- 
fringing the king's prerogative, and aſſuming one of 
the attributes of the ſovereign, to whom alone it be- 
longs to ſet the valae and denomination of coin made 
at home, or to fix the curreney of foreign money: and 
beſides, as all money which bears the ſtamp of the 
kingdom is ſent into the world upon the public faith, as 
containing metal of a particular weight and ſtandard, 


whoever falfifies this is an offender againſt the ſtate, by 


contributing to render that public faith ſaſpected. And 
upon the {ame reaſons, by a law of the emperor Con- 
ſtantine 7, falſe coiners were declared- guilty of high 
treaſon, and were condemned to te burnt alive : as, 
by the laws of Athens, all counterfeiters, debaſers, 
and diminiſhers of the current coin were ſubjected to 
capital puniſhment. However, it muſt be owned, that 
this method of reaſoning, is a little overſtrained : coun- 
terſeiting or debaſing the coin being uſually practiſed, 
rather for the ſake of private and unlawful lucre, than 
out of any diſſaffection to the ſovereign. - And there- 


7 . 9. 24. 2. Cod: Thee. ap Pott. Ant. b, I. C. 26. 
de falſa meneta. l. 9. - e | | 
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ſore both this and its kindred ſpecies of treaſon, that of 
counterſeiting the ſeals of the crown or other royal fig- 
natures, ſeem better denominated by the later civilians 
a branch of the crimen falſi or forgery (in which they 
are followed by Glanvil *, Bracton b, and Fleta ©) than 
by Conſtantine and ona Edward the third, a ſpecies of 
the crimen laeſae majeſtatis or high treaſon. For this 
confounds the diſtinction and proportion of offences; 
and, by affixing the ſame ideas of guilt upon the man 
who coins a leaden groat and him. who Alſaſlinates his 


Ck. 6. wa one 


ſovereign, takes off from that horror Which ought to 


1 


attend the very mention of the erime of high treaſon, 
and makes it more familiar to the ſubject. Before the 
ſtatute 25 Edw. III, the offence of counterſeiting the 
coin was held to be only a ſpecies of petit treaſon C: but 
ſubſequent acts in their new extenſions of the offence 
have followed the example of that ſtatute, and have 
made it equally high treaſon with an endeavour to ſub- 
vert the government, though not quite equal in its pu- 
niſhmenr, 5 ACE go | 

In conſequence of the principle thus adopted, the ſta- 
tute 1 Mar, c. 1. having at one ſtroke repealed all in- 
termediate treaſons created ſince the 25 Edw, Ill, it 
was thought expedient by ſtatute 1 Mar. ſt. 2. c. 6. to 
revive two ſpecies thereof; vis. 1. That if any per- 
ſon falſly forge or counterfeit any ſuch kind of coin of 
gold and filyer, as is not the proper coin of this realm, 
but ſhall be current within this realm by conſent of the 


crown ; or, 2. ſhall falfly forge or counterfeit the ſign 


manual, privy ſignet, or privy ſeal z ſuch offences ſhall - 
be deemed high treaſon; And by ſtatute i & 2 P. & 
M.e. 11. if any perſon: do bring into this realm ſuch 


ſalſe or counterfeit foreign money, being current here, 


knowing the ſame to be falſe, 'with intent to utter the 
ſame in payment, they ſhall be deemed offenders in 
high treaſon. . The money referred to in theſe ſtatutes 
muſt be ſuch as is abſolutely current here, in all pay- 


ments, by the king's proclamation ; of which there is 


none at preſent, Portugal money being only taken by 
conſent, as approaching the neareſt to our ſtandard, 
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and falling in well enough with our diviſions of money 
into pounds and ſhilliags: therefore to counterſeit it is 
not high treaſon, but another inferior offence. Clip- 
ping or. defacing the genuine coin was not hitherto in- 
cluded in theſe ſtatutes: — 7 an offence equally per- 
nic ious to trade, and an equal inſult upon the preroga- 
tive, as well as perſonal affront to the ſovereign ; whoſe 
very image ought to be had in reverence by all loyal 
fubjecta. And therefore, among the Romans e; defac- 
ing or even melting down the emperor's ſtatues was. 
made treaſon by the Julian law; together with other 
offences of the like ſort, according to that vague con- 
cluſion, aliudve guid fimile fe, admiſerint?” And now, 
in England, by ſtatute 5 Eliz..c, 11. clipping, waſhing, 
rounding, or filing, for wicked gain's 4 any of the 
money of this realm, or other money ſuffered to be 
current here, ſhall be adjudged high treaſon ; and by 
ſtatute 18 Eliz, c. 1, (becauſe the ſame law, being 
© penal, ought to be taken and expounded ſtrictly ac- 
* cording to the words thereof,. and the. like offences. 


* not by any. equity to receive the like puniſhment 'or - | 


« pains”)-the. ſame ſpecies of offence is therefore de- 
ſcribed in other more general words; wiz. impairing, 
diminiſhing, falfifyiog, ſcaling, and ligbtening; and 
made liable to the ſame penalties. By ſtatutes 8 & 9g. 
W. III. c. 26. made perpetual by 7 Ann, c. 25, who- 
ever, without proper authority, ſhall knowingly make. 
or mend, or aſſiſt in ſo doing, or ſhall buy, fell, con- 
ceal, hide, or knowingly have in his poſſeſſion, any 
implements of coining ſpecißed in the act, or other 
tools or inſtruments proper only for the coinage of mo- 
ney z or ſhall convey the ſame out- of the king's mint 3 
he, together with his counſellors, procurers, aiders, 
and abettors, ſhall be guilty of high treaſon-: which is: 
by much the ſevereft branch of the coinage law. The 
ſtatute goes on farther, and enacts, that to mark any 
coin on the edges with letters, or otherwiſe, in imĩta- 
tion of thoſe uſed in the mint; or to Colour, gild, or 
caſe over any coin reſembling the eurrent coin, or even 
round blanks of baſe metal ; ſhall be conſtrued high 
treaſon. But all proſecutions on this act are to be com- 


CF, af, . 6. 


mencedl within hr months aſter the commiſſion of the 
offence : except thoſe for making or mending any coin 
ing tool or inſtrument, or for marking money round 
the edges; which are directed to be commenced with- 
in ix months after the offence committed . Aud, laſtly, 
by ſtatute r5 & 16 Geo, II. c. 28. if any perſon colours 
or alters any ſhilling or fixpence, either lawful ot o 
terſeit, to make them reſpectively reſemble u guinea ur 
half guinea ; or any halfpenny or furthing to make thetn 


reſpectively reſetable a thilling or Aixpence ; this isalſo = 


high treaſon: but the offeader hall be pardoned, in 
cale (being out of priſon} he diſcovers and conviats-two 
other offenders of the ſame kind. > T's 7 
3. The other new ſpecies of high treaſon is ſuch as 
is created for the ſecurity of the. proteſtant fucteſhion, 
over and above fuch treaſons againſt the king and go- 
vernment as were . under the ſtatute 25 Edw. 
HI. For this purpoſe, after the act of ſettlement bar 
made, for transferring the crown to the illuſtrious houſe 
of Hanover, it was enaQted by ſtatute 1 3:;& 14 W. III. 
c. 3. that the pretended prince of ales, who was 
then thirteen years of age, and had aſſumed the title of 
king James III, ſhould be attainted of high treaſon ; 
and it was made high treaſon for any of the king's ſubs 
jects by letters, meſſages, or otherwiſe, to hold cor- 
reſpondence with him, or any perſon employed by him, 
or to remit any money for his uſe, knowing the ſame 
to be for his fervice, And by ſtatute 1 Ges, 3 
39. it is enacted, that if any of the ſons of the pretendl- 
er ſhalll land or attempt to land in this kingdom, or be 
found in Great Britain, or Ireland, or any of the do- 
| minions belonging to the ſame, he ſhall be judged at- 
tainted of high treafon, and ' ſuffer the pains thereof. 
And to correſpond with them, or to remit money for 
their uſe, is made high treaſon in the fame manner as 
it was fo correſpond with the father. By the ſtatute 
i Ann. ſt. 2. c. 17, if any perfon thall- endeavour to 
deprive or hinder any perſon, being the next in fuc- 
ceſſion to the 'erown according to the limitations of the 
act of ſettlement, from ſucceeding to the crown, and 
ſhall maliciouſly and directly attempt the ſame by any 


+ 
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overt act, ſuch offence ſhall be high treaſon. And by 
ſtatute 6 Ann. c. 7. if any perſon ſhall maliciouſly, ad- 
viſedly, and directly, by writing or printing, maintain 
and affirm, that any other perſon hath any right or title 
to the crown of this realm, otherwiſe than according to 
the act of ſettlement; or that the kings of this realm 
with the authority of parliament are not able to make 
-laws and ſtatutes, to bi + | 
thereof; ſuch perſon ſhall be guilty of high treaſon, 
This offence (or indeed maintaining this doQtrine in any 
wiſe, that the king and parliament cannot limit the 
crown) was once before made high treaſon, by ſtatute 
13 Eliz. c. 1. during the life of that princeſs. And 
after her deceaſe it continued a high miſdemeſnor, 
. puniſhable with the forfeiture of goods and chattels, 
even in the moſt —_— aera of indefeaſible here- 


ind the crown and the deſcent _ | 


ditary right and jure divino ſucceſſion, But it was again 


raiſed into high treaſon, by the ſtatute of Anne before- 
mentioned, at the time of a projected invaſion in fa- 
vour of the then pretender ; and upon this ſtatute one 
Matthews, a printer, was convicted and executed in 
1719, for printing a treaſonable pamphlet entitled vo 
populi vr Dei r. 5 of 
Thus much for the crime of treaſon, or laeſae ma- 
Jeſtatis, in all its branches; which conſiſts, we may ob- 
ſerve, originally, in groſsly counteracting that allegi- 
ance, which is due from the ſubje& by either birth or 
reſidence : though, in ſome inſtances, the zeal ,of our 
legiſlators to ſtop the progreſs of ſome highly pernicious 
practices has occaſioned them a little to depart from 
this its pr mitive idea, But of this enough has been 
hinted already : it is now time to paſs on from defining 
the crime to deſcribing its puniſhment, _ fg 
The puniſhment. of high treaſon in general is very 
| ſolemn and terrible. 1. That the offender be drawn 
to the gallows, and not be carried or walk; though 
| uſually (by connivance *, at length ripened by huma- 
nity into law) a ſledge or hurdle is allowed, to preſerve 
the offender from the extreme torment of being dragged 
on the ground or pavement i, 2, That he be hanged 


Estate Tr. IX. 6866. 1 Hal. P. C. 382. 
33 Aſſ. pl. 7, | 
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by the neck, and then cut down alive. 4. That his head 
be cut off. 5. That his body be divided into four 
parts. 6. That his head and quarters be at the king's 
_ diſpoſal*. SP | 
| The king may, and often doth, diſcharge all the 
- puniſhment, except beheading, eſpecially where any of 
noble blood are attainted. For, beheading being part 
of the judgment, that may be executed; though all the 
reſt be omitted by the king's command *. But where 
beheading is no part of the judgment, as in murder or 
- other felonies, it hath been ſaid that the king cannot 
change the judgment, although at the 2 of tha 
party ſrom one ſpecies of death to another i. But of 
this we ſhall ſay more hereafter v. 

In the caſe of coining, 'which is a treaſon of a diffe- 
rent complexion from the reſt, the puniſhment is milder 
for male offenders; being only to be drawn, and hang- 
ed by the neck till dead =, But in treaſons of every 
kind the puniſhment of women is the ſame, and diffe- 
rent from that of men. For, as the decency due to the 
ſex forbids the expoſing and publicly mangling their 
bodies, their ſentence (which is to the full as terrible to 
ſenſation as the other) is to be drawn to the gallows, 
and there to be burned alive. 

The conſequences of this judgment, (attainder, for- 
feiture, and corruption of blood) muſt. be referred to 
the latter end of this book, when we ſhall treat of 
| 2 all together, as well in treaſon as in other of- 

ces. 6 24 . | 
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* I This puniſhment for treaſon, fir Edward Coke tells us, is 
warranted by divers examples in ſcripture; for Joab was 
drawn, Bithan was hanged, 'Judas was embowelled, and fo 
of the reſt (3 Inſt, 211.) | = 

2 Hal. P. g. 351. 


by 1 Hal. P. C. 351, 5 
3 Inſt, 52. E | © 2 Hal, P. C. 399. 


= See ch, 32. 
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law, comprizes every ſpecies of crime, which occa+ 
fioned at common law the forfeiture of lands or goods. 


Edw. III. c. 2. ſpeaking of ſome dubious crimes, di- 
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8, according to the method I have atlopted, we 
A are next to conſider fuch felonies as are _ im- 
mediately injurious to the king's preragative, it will not 
— here at our firſt emrante upon this crime, to 
inquire briefly into the nature and meaning of felony ; 

e we procted upon'any of the particular branches, 
imo which it & divided, t. 
Felony, in the general acceptatian of our Enghſh 


r eee iii or MEE; 


This moſt frequently happens in thoſe crimes, for which 
2 capital puniſhment either is or was liable to be in- 
flicted: for thoſe felonies which are called clergyable, 
or to which the benefit of clergy extends, were anti- 
ently puniſhed with death, in all lay, or unlearned, 
offenders; though now by the ſtatute- la that puniſh- 
ment is for the firſt offence univerſally remitted. Trea- 
ſon itſelf, ſays fir Edward Coke, was antiently com- 
prized under the name of felony-: and in confirmation 
of this we may obſerve, that the ſtatute of treaſons, 25 


< Um vc 


» fs 


* 3 Inſt, 15. 
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rects a reference to parliament ; that it may be there 
adjudged, ** whether they be treaſon, or other felony.” 
All treaſons therefore, ſtrictly ſpeaking, are ſelonies ; 
though all felonies are not treaſon, And to this alſo we 
may add, that not only all offences, now capital, are 
in ſome degree or other felony z but that this is like- 
wiſe the caſe with ſome other offences, which are not 
puniſhed with death ; as ſuicide, where the party is 
already dead ; homicide by chance-medley, or in lelf- 
defence ; and petit larceny, or pilfering ; all which 
are (ftriQly ſpeaking) felonies, as they ſubject the com- 
mitters of them to forfeitures, So that upon the whole 
the only adequate definition of felony ſeems to be that 
which is before laid down; vis. an offence which oc- 
| caſions a total forfeiture of either lands, or goods, or 
both, at the common law; and to which capital or 
other puniſhment may be ſuperadded, according to the 
degree of guilt, . | 85 

To explain this matter a little farther : the word 
felony, or felonia, is of undoubted feodal original, be- 
ing frequently to be met with in the books of feuds, c. 
but the derivation of it has much puzzled the juridical 
lexicographers, Prateus, Calvinus, and the reft : ſome 
deriving it from the Greek, p, an impoſtor or de- 


ceiver ; others from the Latin, fallo, fefelli, to counte- _ 


nance which they would have it called fallonia. Sir 
Edward Coke, as his manner is, has given us a ſtill 
ſtranger etymology © ; that it is crimen animo felleo per- 
petratum, with a bitter or galliſhi inclination. But all 
of them agree in the deſcription, that it is ſuch a crime 
as occaſions a forfeiture of all the offender's lands, or 
goods, And this gives great probability to fir Henry 
Spelman's Teutonic or German derivation of it 4 : in 
which language indeed, as the word is clearly of ſeo- 
dal original, we ought rather to look for its ſignifica- 
tion than among the Greeks and Romans. Fe- lan ther; 
according to him, is derived from two northern words ; 
re, Which ſignifies (we well know) the fief, feud, or 
beneficiary eſtate : and Lox, which ſignifies price or va- 
lue, Felony is therefore the ſame as fretium feudi, the 
conſideration for which a man gives up his fict ; as we 

Vor.. IV. : | 

v Inſt, 391. 5 * Gloſſar, tit. Fes: 
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ſay in common ſpeech, ſuch an act is as much as your 
lite, or eſtate, is worth. In this ſenſe it will clearly 
ſignify. the feodal] forfeiture, or act by which an eſtate is 
forfeited, or eſcheats to the lord, 1 8 
To confirm this we may ohſerve, that it is in this 
ſenſe, of forfeiture to the lord, that the feodal writers 
conſtantly uſe it. For all thoſe acts, whether of a eri- 
minal nature or not, which at this day are generally 
forfeitures of copyhold eſtates 4, are ſtiled fe/onia in the 
feodal law; © ſcilicet, per quas feudum amittitur *.” 
As, „% domino deſervire noluerit * ; fi per annum et diem 
e cefſaverit in petenda inveſtitura &; fi dominum ejur avit, 
<< i. e. negavit ſe a domino feudum habere n fia domino, 
« in jus eum vocante, ter citatus non cumparuerit ; all 
theſc, with many others, are ſtill cauſes of forfeiture in 
our copyhold eſtates, and-were denominated felonies by 
the feodal conſtitutions. So likewiſe injuries of a more 
ſubſtantial or criminal nature were denominated felo- 
| nies, that is, ſorfeitures : as aſſaulting or beating the 
lord; vitiating his wife or daughter, % dominum, 
| * cucurbitaverit, i. e. cum uxore ejus concubuerit!; all 
| theſe are eſteemed felonies, and the latter is expreſsly 


ſo denominated, * {+ fecerit feloniam, dominum forte cu- 
curbitando m. And as theſe contempts, or ſmaller 
offences, were felonies or acts of forfeiture, of courſe 
greater crimes, as murder and robbery, fell under the 
jame denomination. On the other hand, the lord might 
be guilty of felony, or forfeit his ſeignory to the vaſal, 
by the ſame acts as the vaſal would have forfeited his 
feud to the lord.“ Si dominus commi ſit feloniam, per 
« quam Dafſullus amitteret feudum, fr eam commiſerit in 
% dominum, feudi proprietatem etiam dominus perdere 
 ** debet a. One inſtance given of this ſort of felony in 
the lord is beating the ſervant of his vaſal, ſo as that 
he loſes his ſervice ; which ſeems merely in the nature 


See Vol, II. pag, 234. 1 Feud. l. 2, t. 22. 

e Feud, I. 2. t. 16. calc. « Feud. I. 2. f. 24. f. 2. 
Fend. J. 1. f. 41. i Feud, I. 1. f. 5. , 

* Feud. I. 2. t. 24. = Feud. I. 2 t. 33. Britton. /. 


* Feud, J. 2. 1. 34» . 2. 1. c. 22. 
26. F. 3. * Feud. I. 2. f. 26 U 47. 
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of a civil injury, ſo far as ĩt reſpects the vaſal. And all 
theſe felonies were to be determined ** per læudamen- 
« tum. five judicium parium ſuorum in the lord's courr ;' 
2s with us forſeitures of copyhold lands are preſettahle 
by the homage in the caurt- baroo . 
Felony; and the act of forfeiture” tb che lord; being 
thus ſynonymous terins · in the feddal Jaw, we may eafily 
trace the reaſon hy, upom the introduction af tflat 
law into England, thoſe orimes which” induced ſuch 
forfeiture or eſcheat of lands (and, by ſmall deflexion 
from the original ſenfe, ſuch as induced the forfeiture 
of goods alſo) were denominated fefonies- Thus it was! 
ſaid; that ſuicides robbery, and rape; were felonies 7 
that is, the conſequence of ſuch crimes was forfeitttre ';/ 
tall by long uſe we began tb ſignify: by the term of fe 
lony the actual crime committed, and not the pena). 
conſequenoe-. And upon this ſyſtem only ca we ac- 
count for the cauſe, why treaſon in antient times was 
held to be a ſpecies of felony : vic. becauſe it induced 
a forfeiture. [1 ff 1 20,0 
 _Hence'it follows, that capita} puniſhment does by no 
means enter into the true idea and definition of felony. 
Felony may be without inflicting eapital puniſhiment, as in 
the caſes inſtanced of ſelf murder, excuſable homicide, 
and petit larciny : and it is/poſſible that capital putiſh- - 
ments may be inflicted, and yet the offence be nofelony ; 
as in caſe of hereſy by the common law, whieh, though 
capita}, never worked any forfeiture of lands or goods, 
an inſeparable incident of felony; And of the ſaine 
nature was the puniſhment of ſtanding” mute, withdut 
pleading to an indictment; which at the common lax- 
was capital, but without any forfeirure, and therefore' 
ſuch ſtanding mute was no felony. In ſflort, the true 
criterion of felony is forfeiture ; for, as ſir Edward Coke 
juſtly obſerves », in all felonies which are puniſhable 
with death, the offender loſes all his lands it: feo-ſimple. 
and alſo his goods and chattels; in ſneh las are not ſo 
puniſhable, his goods and chittels only. 


* 31 Inſt, 43. * z InR. 397. 
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The idea of felony is indeed ſo generally connected 
with that of capital puniſhment, that we find it hard to 
ſeparate them ; and to this ufage the interpretations of 
the law do now conform. And therefore if a ſtatute 
makes any new offence felony, the law * implies that it 
ſhall, be puniſhed with death, wiz. by hanging, as well 
as with forfeiture: unleſs the offender prays the benefit 
of clergy ; which all felons are entitled once to have, 
provided the ſame. is not expreſsly taken away by ſta- 

| tute, And, in compliance herewith, I thall for the fu- 
ture conſider it alſo in the ſame light, as a generical 
term, including all capital crimes below treaſon ; hav- 
ing premiſed thus much concerning the true nature and 
original meaning of felony, in order to account for the 
reaſon of thoſe inſtances I have mentioned, of felonies 
that are not capital, and capital offences that are not fe- 
Jonies : which ſeem at firſt view repugnant to the gene- 
ral idea which we now entertain of Felony, as a crime | 
to be puniſhed by death: whereas properly it is a crime | 
to be puniſhed by forfeiture, and to which death may, 
or inay not be, though it generally is, ſuperadded. 

I proceed now to conſider ſuch felonies, as are more 
immediately injurious to the king's prerogative. Theſe 
are, 1. Offences relating to the coin, not amounting 
ro treaſon, 2. Offences againſt the king's council. 
3. The offence of ſerving a foreign prince. 4. The of- 
tence of imbezzling or deſtroying the king's armour or 
ſtores of war. To which may be added a fifth, 5. De- 
ſertion from the king's armies in time of war. 

4. Offences relating to coin, under which may be 
ranked ſome inferior miſdemeſnors not amounting to 
felony, are thus declared by a ſeries of ſtatutes, which 
I ſhall recite in the order of time. And, firſt, by ſta- 
tute 27 Edw. I. c. 3. none ſhall bring pollards and 
crockards, which were foreign coins of baſe metal, 
into the realm, on pain of ſorfeiture of life and goods. 
By ſtatute 9 Edw. III. ſt. 2. no ſterling money ſhall be 
inelted down, upon pain of forfeiture thereof. By ſta- 


* 1 Hawk, P. C. 107, 2 Hawk. P. C. 444: 


Ch. 7. WION GS. 10 3 
tute 17 Edw. III. none ſhal] be fo hardy to bring falſe 


and ill money into the realm, on pain of ſorfeiture of 
life and member by the perſons importing, and the 
ſearchers permitting ſuch importation. By ſtatute 3 
Hen. V. ft. 1. to make, coin, buy, or bring into the 
realm any gally-halfpence, ſuſkins, or dottins, in order 
to utter them, is felogy ; and knowingly to receive or 


pay either them or blanks * is forfeiture of an hundred 
ſhillings. By ſtatute 14 Eliz. c. 3. ſuch as forge any 


foreign coin, although it be nor made current here by 
proclamation, ſhall (with their aiders and abettors) be 


guilty of miſpriſion of treaſon : a crime which we ſhall _ 
hereafter conſider. By ftature 13 & 74 Car. II. c. 31 


the offence of melting down any current ſilver money 
ſhall be puniſhed with forfeiture of the ſame, and alfo 
the double value: and the offender, if a freeman of 
any town, ſhall be disfranchiſed; if not, ſhall ſuffer 
ſix months impriſonment. By ſtatute 6 & 7 W. III. c. 
17. if any perſon buys or ſells, or knowingly has in his 
cuſtody, any clippings or filings of the coin, he ſha!! 
forfeit the ſame and 5oo/; one moiety to the king, 
and the other to the informer ; and be branded in the 
cheek with the letter R. By ſtatute 8 & g W. III. c. 
26. if any perſon. ſhall blanch, or whiten copper for 


ſale; (which makes it reſemble ſilver) or buy or ſell: 
or offer to ſale any malleable compoſition, which ſhall. 


be heavier than ſilver, and look, touch, and wear like 
gold, but be beneath the ſtandard: or if any per fon 
thall receive or pay at a leſs tate than it imports to be 


of (which demonſtrates a conſciouſneſs of its baſeneſs, 


and a fraudulent deſign) any counterfeit or diminiſhed 
milled money of this kingdom, not being cut in pieces; 


an operation which is expreſsly directed to. be perſorm- 
ed when any ſuch money ſhall be produced in evidence, 
and which any perſon, to whom any gold or filver mo— 


ney is rendered, is empowered by ſtatutes 9 & 10 W. 


III. c. 21. 13 Geo, III. e. 71, and x4 Geo. III. c. 70. to 


perforin at his own hazard, and the officers of the ex- 
chequer and receivers general of the taxes are particu- 


larly required to perform: all ſuch perſons tha}l be 
guilty of felony ; and may be proſecuted: for che ſame 


" Stat, 2 Hen. VI. c. 9. 


de impriſoned ſix months: and find ſureties for his 


counterfeit money, and at the ſame time has inore in his 
cuſtody; or ſhall, within ten days after, knowingly 


tors; or buying, ſelling, receiving, or putting off any Þ 


melted down) at a leſs value than it imports to be of 
thall be guilty of ſingle felony, And by a temporary 


to confider in one and the ſame view. 
2. Felonies, againſt the king's council *, are theſe, 
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at any time within;three months after the offence com- 
mitted. But theſe: precautions not being found ſuffici- 
ent to prevent the uttering of 'faffe or diminiſhed mo- 
ney which was only a miſdemeſnor at common law, it 
is enacted by ſtatute » 5 & 16 Geo. II. c. 28. that if any 
perſon ſhall utter or tender in payment any counterfeit 
coin, knowing it ſo to be, he thatl for the firſt offence 


good behaviour for fix months more: for the ſecond 
offence, ſhall be impriſoned two years, aud find ſure- 
ties for two years longer: and, for the third offence, 
ſhall be guilty of felony without benefit of clergy. 
Alſo if a perſon knowingly tenders in payment any 


tender other falſe money; he ſhall: be deemed a com- 
mon utterer of counterfeit money, and ſhall for the firſt 
offence be impriſoned one year, and find ſureties for his 
good behaviour for two years longer; and for the fe- 
cond, be guilty of felony without benefit of clergy. 
By the ſame ſtatute it is al ſo enacted, that, if any per- 
ſon counterfeits the copper coin, he fhail ſuffer two 
years impr:fonment, and find ſureties ſor two years 
more. By flatute 11 Geo. III. c. qo: perfons counter. 
feiting copper halſpence or farthings, wich their abet- 


tounterfeit copper money (not being cut in pieces or 


ſtatute (14 Geo. III. c. 42.) if any quantity of money, 
exceedling the ſum of five pounds, being or purporting 
to he the ſilver coin of this realin, but below the ſtand- 
ard of the mint in weight or fineneſs, jhall be imported 
into Great Britain or Ireland, the ſame ſhall be ſorfeit- 
ed in equal moieries to the crown and proſecutor. Thus 
much far offences relating to the coin, as well miſde · 
meſnors as felonies, which J thought it moſt eonvenient 


Firſt, by ſtatute 3 Hen. VII. e. 14. if any ſworn ſer- 
vant of the king's houſhold conſpires or confederates to 


* See Vol, I. pag. 334. 
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kill any lord of this realm, or other perſon, ſworn of 
the king's council, he ſhall be guilty of ſelony. Se- 
condly, by ſtatute 9 Ann, c. 16. to affault, ſtrike, 
wound, or attempt to kill, any privy counſellor in the 
execution of his office, is made felony without benefit of 
clergy. BI 2 7 

3. Felonies in ſerving foreign flates, which ſervice is 
generally inconſiſtent with allegiance to one's natural 
prince, are reſtrained and puniſhed by ſtatute 3 Jac. J. 
c. 4. which makes it felony for any perſon whatever to 
go out of the realm, to ſerve any foreign prince, with- 
out having firſt raken the oath of allegiance before his 
departure. And it is4elony alſ for an) gentleman, or 
perſon of higher degree, or who hath borne any office 
in the army, to go out of the realm to ſerve ſuch fo- 
reign prince or ſtate, without previoufly entering into a 
bond with two ſureties, not to be reconciled to the fee 
of Rome, or enter into any confpiracy againft his natu- 
ral ſovereign. And farther, by ſtature ꝙ Geo. II. c. 30. 
enforced by flatnte 25 Geo. II. c. 17. if any ſubject of 
Great Britain ſhall enliſt himſelf, or if any perſon ſhall 
procure him to be enliſted, in any foreign ſervice, or 
| detain or embark him for that purpoſe, without licence 
under the king's ſign manual, he ſhall. be guilty of fe- 
lony without benefit of 'ctergy but if the perfon, ſo 
enliſted or enticed, ſhall diſcover his ſeducer within 
fifteen days, ſo as he may be apprehended and convict- 
ed of the ſame, he ſhall be indemnifed. By ſtature 
29 Geo. II. c. 17. it is moreover enacted, that to ſerve 
under the French king, as a military officer, ſhall be 
felony without benefit of clergy ; and to enter into the 
Scotch brigade, in the Dutch fervice, without previ- 
oufly raking the oaths of allegiance and abjuration, 
ſhall be a forfeiture of 500ʃ. =; 

4. Felony, by imbezzling or deflroying the king's 
armour or warlike flores, is in the firſt place, ſo de- 
clared to be by ſtatute 31 Eliz. c. 4. which enacts, 
that if any perſon having the charge or cuſtody of 
the king's armour, ordnance, ammunition, or habili— 
ments of war; or of any victual provided for victual- 
ling the king's ſoldiers or mariners; ſhall, either ſor 
gain, or to impede his ma jeſty's ſervice, imbezzle the ſame 
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to the value of twenty ſhillings, ſuch offence ſhall be 
felony. And the ſtatute 22 Car. II. c. 5. takes away the 
benefit of clergy from this offence, and from ſtealing the 
king's naval ſtores to the value of twenty —_— ; with 


a power for the judge, after ſentence, to tranſport the 


offender for ſeven years. Other inferior unbezzlements 
and miſdemeſnors, that fall under this denomination, are 
puniſhed by ſtatutes 9 & 10 W. III. c. 41. 1 Geo. J. 


c. 25. 9 Geo. I. c. 8. & 17 Geo II. c. 40. with fine, 


corporal puniſhment, and impriſonment. And by ſta- 


tute 12 Geo, III. c. 24. to ſet on fire, burn, or deſtroy 


any of his majeſty's ſhips of war, whether built, build- 
ing, or repairing ; or any of the king's arſenals, ma- 
gazines, dock-yards, rope-yards, or victualling offices, 


or materials thereunto belonging ; or military, naval, | 


or victualling ſtores, or ammunition z or cauſing, aiding, 
procuring, abetting, or aſſiſting iv, ſuch offence ; ſhall 
be felony withoet benefit of clergy. : 


5. Deſertion from the king's armies in time of war, 


whether by land or ſea, in Eugland or in parts beyond 
the ſeas, is by the ſtanding laws of the land (excluſive 
of the annual acts of. parliament to puniſh mutivy and 
deſertion) and particularly by ſtatute 18 Hen. VI. c. 19. 
and 8 Eliz. c. 5. made felony, but not without benefit 
of clergy. But by the ſtature 2 & 3 Edw. VI. c. 2. 
clergy is taken away from ſuch deſerters, and the of- 
ſence is made triable by the juſtices of every ſhire 
The ſame ſtatutes puniſh other inferior military offences 
with fines, impriſonment, and other penalties "© _ 
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A THIRD ſpecies: of offence more immediately 
A affecting the king and his government, though 


not ſubject to capital puniſhment, is that of praemunire - 


ſo called from the words of the writ preparatory to the 
proſecution thereof; . praemmumire *facias A. B.“ cauſe 
A. B. to be forewarned-that he appear before: us 10 
anſwer the contempt where with he. ſtands charged; 
which contempt is particularly recited in the preamble 
to the writ v. It took its original from the exorbitant 


power claimed and exereiſed in England by the pope, 


which even in the days of blind zeal was too heavy for 
our anceſtors to bear. „ 03019 

It may juſtly be obſerved, that religious principles, 
which (when genuine and pure) have an evident, ten- 


| dency to make their profeſſors better citizens as well: as 


better men, have (when perverted and erroneous). been 
uſually ſubverſive of- civi] government, and been made 
both the cloak and the inſtrument of every permcious 


deſign that can be harboured in the heart of man; The 


unbounded authority that was exerciſed by the druids in 


the weſt, under the influence of -pagan-ſuperſtition, and 


the terrible ravages committed by the Saracens in the 
caſt, to propagate the religion of Mahomet, both wit- 
neſs to the truth of that antient univerſal obſervation; 
that in all ages and in all countries, civil and eceleſiaſti · 
cal tyranny are mutually productive of each other. It 
is therefore the glory of the church of England, that 
ihe inculcates due obedience to lawful authority, and 
hath been (as her prelates on a trying occaiion once ex- 


'* A barbarous word for prae- b Old Vat, Brew. 101 edit. 
moneri. | 2 


3 
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preſſed it ©) in her principles and practice ever moſt un- 
queſtionably loyal. The clergy of her perſuaſion, holy 
in their doQrines and unblemiſhed in their lives and 
converſation, are alſo moderate in their ambition, and 
entertain juſt notions of the ties of ſoeiety and the rights 


of civil government. As in matters of faith and mora- 


lity they acknowledge no guide but the ſcriptures, ſo, in 
matters of external policy and of private right, they de- 
rive all their title from the civil magiſtrate; they look 
up to the king as their head, to the parliament as their 
law-giver, and pride themſelves in nothing more juſtly, 
thanain being true members of the church, emphatically 
by law eſtabliſhed. Whereas the notions of eocleſiaſtij- 
cal liberty, in thoſe who differ from, as well in one 
extreme as the other, (for I here only fpeak of extremes) 
are equally and totally deſtructive of thoſe ties and ob- 
ligations by which all ſociety is kept „ ; equally 
encroaching on thoſe rights, which reaſon and the ori- 
ginal contract of every free ſtate in the univerſe have 
veſted in the ſovereign power; and equally aiming at a 
diſtinct independent ſupremacy of their own, where 
ſpiritual men and ſpiritual cauſes are concerned. The 
dreadful effects of ſuch a religious bigotry, when ac- 
tuated by erroneous principles, even of the proteſtant 
kind, are ſufficiently evident from the © hiſtory of the 
anabaptifts in Germany, the covenanters in Scotland, 
and that deluge of ſectaries in England, who murdered 
their ſovereign, overturned the church and monarchy, 
ſhook. every pillar of law, juſtice, and private property, 
and moſt devoutly eſtabliſhed a kingdom of the ſaints in 
their ſtead. | But theſe horrid devaſtations, the effects of 
mere madneſs or of zeal that was nearly allied to it, 
though violent and tumultuous, were but of a ſhort. 
duration. Whereas the progreſs of the papal policy; 
long aQtuated by the ſteady counſels of ſucceſſive pon- 
tiffs, took deeper root, and was at length in ſome places 
with difficulty, in others never yet, extirpated. For 
this we might call to witneſs the black intrigues of 
the jeſuits, ſo lately triumphant over Chriſtendom, 
bur now univerſally abandoned by even the Roman 
extholic powers: but the ſubject of our preſent chapter 


e Addreſs to James Il. 1687, 
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rather leads us to conſider the vaſt ſtrides, which were 
formerly made in this kingdom by the popiſh clergy ; Ke 

how nearly they arrived to effecting their grand deſign ; 
| ſome few of the means th y made uſe of for eſtabliſhing 
their plan; and how almoſt all of them have been de- 
feated or converted to better porpoſes, by the vigour of 
our free conſtitution, aud the wiſdom of ſucceſſive par- 
liaments. | Res . 

The antient Briciſh church, by whomſoever planted, 
was a ſtranger to the biſhop of Rome, and all his pre- 
tended authority. But the pagan Saxon invaders having 
driven the profeſſors of chriſtianity to the remoteſt cor- 
ners of our iſland, their own converſion was afterwards 
effected by Auguſtin the monk, and other miſſionaries 
from the court of Rome, This naturally introduced 
ſome few of the papal corruptions in point of faith and 
doctrine; but we read of no civil authority claimed by 
the pope in theſe kingdoms, till the aera of the Norman 
conqueſt : when the then reigning pontiff having favour- 
ed duke William in his projected invaſion, by blefling - 
his hoſt and conſecrating his banners, he took that oppor- 
runity alſo of eſtabliſhing his ſpiritual encroachments ; 
and was even permitted ſo to do by the policy of the 
conqueror, in order more effectually to humble the 
Saxon clergy and aggrandize his Norman prelates : pre- 
lates, who, being bred abroad in the doQtrine and practice 
of ſlayery, had coutracted a reverence and regard for it, 
aud took a pleaſure in rivetting the chains of a ſree-born 

ple. | 

Ihe moſt ſtable foundation of Iegal and rational go- 
vernment is a due ſubordination of rank, and a gradual 
ſcale of authority; and tyranny alſo itſelf is rely 
ſupported by a regular increaſe of deſpotiſin, riſing 
from the ſlave to the ſultan: with this difference how- 
ever, that the meaſure of obedience in the one is 
grounded on the principles of ſociety, and is extended 
no farther than reafon and neceſſity will warrant: in 
the other it is limited only by abſolute will and plea- - 
ſure, without permitting the inferior to examine the ti- 
tle upon which it is founded. More effectually there- 
fore to euflave the conſc icuçes and minds of the people, 
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the Romiſh clergy themſelves paid the moſt implicit 
obedience to their own ſnperiors or prelates ; and they, 
in their turns, were as blindly devoted to the will of the 
ſovereign pontiff, whoſe deciſions they held to be infalli- 
ble, and his authority co-extenſive with the chriſtian 
world. Hence his legates a latere were introduced into 
every kingdom of Europe, his bulles and decretal epiſ- 
tles became the rule both of faich and diſcipline, his 
judgment was the final reſort in all caſes of doubt or 
' difficulty, his decrees were enforced by anathemas and 
| ſpiritual cenſures, hedethroned even kings that were 
refractory, and denied to whole kingdoms (when un- 
dutiful) the exerciſe of chriflian ordinances, and the 
benefits of the goſpel of God. 
Bur, though the being ſpiritual head of the church 
was a thing of great ſound, and of greater authoriy, 
among men of conſcience and piety, yet the court of 
Rome was fully apprized that (among the bulk of man- 
kind) power cannot be maintained without property ; 
ard therefore its attention began very early to be rij- 
vetted upon every method that promiſed pecuniary ad- 
vantage. The doctrine of purgatory was introduced, 
and with it the purchaſe of maſſes to redeem the ſouls 
of the deceaſed. New-fangled offences were created, 
and indulgences were ſold to the wealthy, for liberty 
to fin without danger. The canon law took cognizance 
of crimes, injoined penance pro ſalute animae, and com- 
muted that penance for money. Non-reſidence and 
pluralities among the clergy, and marriages among the 
laity related within the ſeventh degree, were ſtrictly 
prohibited by canon ; but diſpenſations were ſeldom de- 
nied to thoſe who could afford to buy them. In ſhort, 
all che wealth of Chriſtendom was gradually drained by 
a thouſand channels, into the coffers of the holy ſee. 
The eſtabliſhment alſo of the feodal ſyſtem in 
moſt of the governments of Europe, whereby the 
lands of all private proprietors were declared to be 
holden of the prince, gave a hint to the court of Rome 
for uſurpiag a ſimilar autbority over all the prefer- 
ments of the church: which began firſt in Italy, and 
gradually ſpread itſelf to Ergland. The pope became a 


Ch. 3. WnroNnGs. „ 
feodal lord; and all ordinary patrons were to hold 
their right of patronage, under this univerſal ſuperior,” 
Eſtates held by ſeodal tenure, being originally gratui- 
tous donations, were at that time denominated benefcin- 


their very name as well as conſtitutien was borrowed, 


and the care of the ſouls of a pariſh thence came to be 

denominated a benefice, | Lay fees were conferred by 

inveſtiture or delivery of corporal poſſeſſion , and ſpi - 
a 


ritual benefices, which at firſt were univerſally dona» 


tive, now received in like manger a ſpiritual inveſti- 
ture, by inſtitution from the biſhop, and induction uns. 
der his authority. As lands eſcheated to the lord, in 
defect of a legal tenant, ſo benefixes lapſed to the 
biſhop upon non-preſentation by the patron, in the na- 


ture of a ſpiritual eſcheat, The annual tenths. col- 
lected from the clergy were equivalent to the ſeodal 
render, or rent reſerved upon a grant; the oath of ca- 
nonical obedience was copied from the oath of fealty 
required from the vaſal by his ſuperior ; and the primer 
ſeiſins of our military tenures, whereby the firſt profits 


an heir's eſtate were cruelly extorted by his Jord, 


0 7 MIS lord, 
gave birth to as cruel an exaction of firſt-fruits from 
the beneficed eng And the occaſional aids and tal- 
lia ges, levied by the prince on his vaſals, pave a han- 


dle to the pope to levy, by the means of his legates @ 
latere, peter- pence and other taxa tions. 
At length the holy father went a ſtep beyond an) 
example of either emperor or feodal lord. He reſerve 
to himſelf, by his own apoſtolical authority ©, the pre- 


ſentation to all benefices which became vacant while 


the incumbent was attending the court of Rome upon 


any occaſion, or on his journey thither, ' or back 


again ; and moreover ſuch alſo. as became vacant by 
his promotion to a biſhoprick; or abbey: etiam/i ad 
lla perſonae conſucverint et debuerint per eleflienem aut 
* quemvis alium modum afſumi,” And this laſt, the 
canoniſts declared was no detriment at all to the patron, 
being only like the change of a life in a ſeodal eftate by 
the lord. Diſpenſations to avoid theſe. vacancies be- 
gat the doctrine of commendams and, papal proviſions 
were the previous nomination to ſi ch benefices, 

* Extrav, J. 3.t. 2. c. 13. 1 
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kind of anticipation, before they became actually void: 


though after ward, indiſcriminately apphed to any right 
of parronage txerted or uſurped by the pope. tn con- 
ſequence of which the beſt livings were filled by Italian 
and other foreign clergy, equally unſkilled in and 
averſe to the laws and confticution of England. The 
very nomination to biſhopricks, that antient preroga- 
tive of the crown, was wreſted from king Henry the 
firſt, and afterwards from his ſucceſſor king John; and 
| ſeemingly indeed conferred on the chapters belonging 

to each ſee ; but by means of the frequent appeals to 
Rome, through the intricacy of the laws which regu- 
laced canonical elections, was eventually veſte J in th: 
pope. And to ſum up this head with a tranſaction mott 
_ unparalleled and aſtoniſhing in its kind, pope Inno- 

cent III had at length the effrontery to demand, and 
king John had the meanneſs to conſent to, a reſignation 
of his crown to the pope, whereby England was to be- 
come for ever St, Peter's 3 ; and the daſtardly 
monarch re- accepted his ſceptre from the hands of the 
papal legate, to hold as the vaſal of the holy ſee, at the 
annual rent of a thouſand marks, 

Another engine ſet on foot, or at leaſt greatly im- 
proved by the court of Rome, was a maſterpiece of pa- 
pal policy. Not content with the ample proviſion of 
tithes, which the law of the land had given to the pa- 
rochial clergy, they endeavoured to graſp at the lands 
and inheritances of the kingdom, (and had not the le- 
giſlature withſtood them) would by this time have 
probably been maſters of every foot of ground in the 
kingdom, To this end they introduced the monks of 
the Benedictine and other rules, men of ſour and auſ- 
tere religion ſeparated from the world and its concerns 
by a vow of perpetual celibacy, yet faſcinating the 
minds of the people by pretences to extraordinary ſanc- 
tity, while all their aim was to aggrandize the power 
and extend the influence of their grand ſuperior the 
pope. And as, in thoſe times of civil tumult, great 
rapines and yiolence were daily committed by over- 

rown lords and their adherents, they were taught to 
lieve, that founding a monaſtery a little before their 
deaths would atone for a life of incontinence, diſorder, 
and bloodſhed. Hence innumerable abbeys and reli- 
zious houſes were bu lt within a century after the con- 
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queſt, and <ndowed, not only with the, tithes of pa“ 


riſhes which were raviſhed from the ſecular clergy, 
but alſo with lands, manors, lordſhips, and extenſive 
baronies. And the deftrine inculcated was, that what» 
ever was fo given to, or purchaſed by, the monks and 
ſriars, was conſecrated to God him elf; and that to 
alienate or take it away was no leſs than the ſin of ſa- 
crilege. 5 FC 

. bere have enlarged upon other contrivances, 
which will occur to the recollection of the reader, ſer 
on foot by the court of Rome, for — an entire 


. exemption of its clergy from any intercourle with the 


civil magiſtrate; ſuch as the feparation of the eccleſi- 
aitical court from the temporal; the appointment of its 
judges by merely ſpiritual authority, without any in- 
terpoſition from the crown; the excluſive juriſdiction ĩt 
claimed over all eccleſiaſtical perſons and caufes ; and 
the privilegi:m clericale, or benefit of clergy, which de- 
livered all clerks from any trial or puniſhment except 


beſore their own tribunal. But the hiſtory and pro- | 


greſs of eceleſiaſtical courts, as well as of purchaſes in 


mortmain f, have already been fully diſcuſſed in the 


preceding volumes: and we ſhall hase an opportunity 
of examining at large the nature of the privilegium cleri- 
cale in the progreſs of the preſent book. And there 
fore I ſhall only obſerve at preſent, that notwithſtand= 
ing this 


the court of Rome through a long ſucceſſion of ages ; 


notwithilandirg it was poliſhed and improved by the 


urited endeavours of a body of men, who engroſſed all 
tte learning of Europe for. centuries together; not- 
withſtar ding it was firmly ard reſolutely executed by 

per ſons the beft calculated for eſlabliſhing tyranny and 
deſpotiſm, being fred with a bigoited enthuſiaſm, 


(wh:c prevailed not only among the weak and ſimple, 


but even among thoſe of the b:ſt natural and acquired 
endowment) unconneRed with their ſellow-ſubjects, 
and totally indifferent what might befal that poſterity 


to which they bore no endearing relation: et it va- 


* See Vol, III. pag. 6z, : See Vol, II, pag. 268. 


2 pontifical power was ſo deeply laid, and 
ſo indefatigably purſued by the unwearied politics of 
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niſhed into nothings, when the eyes of the people were 
a little enlightened, and they ſet themſelves with vi- 
gour to oppoſe it. So vain and ridiculous is the at- 
tempt to live in ſociety, without acknowledging the 
obligations which it lays us under; and to affect an en- 
tire independence of that civil ſtate, which protects us 
in all our rights, and gives us every other liberty, that 
only excepted of depiſing the laws of the community, 
| Having thus in ſome degree endeavoured to trace 
out the original and ſubſequent progreſs of the papal 
uſurpations in England, let us now return to the ſta- 
tutes of praemunire, which were framed to encounter 
this overgrown yet enereaſing evil. King Edward ], 
a wiſe and magnanimous prince, ſet hiinſelf in earneſt 
to ſhake off this ſervile yoke t: He would not ſuffer 
his biſhops to attend a general council, till they had 
ſworn not to receive the papal benediction. He made 
light of all papal bulles and proceſſes: attacking Scot- 
land in defiance of one; and ſeiſing the temporalties of 
his clergy, who under pretence of another refuſed to 
pay a tax impoſed by parliament, He ſtrengthened 
the ſtatutes of mortmain ; thereby cloſing the great 
gulph, in which all the lands of the kingdom were in 
danger of being ſwallowed. And, one of his ſubjecds 
having obtained a bulle of excommunication aꝑainſt 
another, he ordered him to be executed as a traitor, 
according to the antient law. And in the thirty-fiſth 
year of hisreign was made the firſt ſtatute againſt pa- 
pal proviſions, being, according to fir Edward Coke l, 
the 3 of all the ſubſequent ſtatutes of praemu- 
nire; which we rank as an offence immediately againit 
the king, becauſe every encouragement of the papal 
wer is a diminution of the authority of the crown. 
In the weak reign of Edward the ſecond the pope 
again endeavoured to encroach, but the parliament 
manfully withſtood him; and it was one of the prin- 
cipal articles charged againſt that unhappy prince, 
that he had given allowance to the bulle: of the ſee of 
Rome. But Edward the third was of a temper ex- 
rrewely different; and, to remedy theſe incon- 


© Dav. 3, CG. 2 3 AT. oy; 
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veniences firſt by gentle means, he and his nobility 
wrote an expoſtulation to the ; ah but receiving a 
W 


menacing and contemptuous an 
ing him, that the emperor, (who a ſew years before at 
the diet of Nuremberg, A. D. 1323, had eſtabliſhed a 


law againſt proviſions k) and alſo the king of France 
had lately ſubmitted to the holy ſee ; the king 2 | 


that if both the emperor and the French king' ſhould 
takethe pope's part, he was ready to give battle to 
rhem both, in defence of the liberties of the crown. 
Hereupon more ſharp and penal laws were deviſed 
againſt proviſors l, which enact ſeverally, that the court 
of Rome ſhall not preſent or collate to any biſhoprick 
or living in England; that whoever diſturbs any pa- 
tron in the — to a living by virtue of a papal 
proviſion, ſuch provifor ſhall pay fine and ranſom to 
the king at his will, and be impriſoned till he renounces 
ſuch proviſion ; and the ſame puniſhment is inflicted 
on ſuch as cite the king, or any of his ſubjects, to an- 
ſwer in the court of Rome. And when the holy ſee 
reſented theſe proceedings, and pope Urban V. at- 


tempted, to revive the vaſſalage and annual rent to 


which king John 1 his kingdom, it was 
unanimouſſy agreed by all the eſtates of the realm in 
parliament aſſembled, 40 Edw, III. that king John's 
donation was null and void, being without the con- 
er rrence of parliament, and contrary to his coronation 
oath : and all the temporal nobility and commons en- 
gage d, that if the pope ſhould endeavour by proceſs or 
- otherwiſe to maintain theſe uſurpations, they' would 
rt ſiſt and withſtand him with all their power n. 

In the reign of Richard the ſecond, it was found 


neceſſary to ſharpen and ſtrengthen theſe laws, and 


therefore it- was enacted by ſtatutes 3 Ric. II. c. 3. and 
» Ric. II. c. 12. firſt, that no alien ſhould be capable 
of letting his benefice to farm; in order to compel 
ſuch, as had crept in, at leaſt to reſide on their pre- 
ſerments ; and, — that no alien ſhould be ca- 


Mod. Un. Hiſt. xxix. 293. III. K. 1. e. 1. 35 Edw. III. 


i Stat, 25 Ed, III. ſt. 6. Ed, Rt. 1. 4. & Rt. 2. c. 1. 2, 3, 4. 
: | n Se ld. ia Flea, 10. +- 


er, withal acquaint- 
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pable to be preſented to any eccleſiaſtical preferment, 
under the penalty of the ſtatutes of proviſors. By the 
ſtatute 12 Ric. II. c. 15. all liegemen of the king, ac- 
cepting of a living by any foreign proviſion, are put 
out of the king's protection, and the benefice made void. 
To which the ſtatute 13 Ric. II. ſt. 2. c. 2. adds ba- 
niſhment and forfeiture of lands and goods: and by e. 
3. of the ſame ſtatute, any perſon bringing over any ei- 
tation or excommunieation from beyond ſea, on account 

of the execution of the foregoing ſtatutes of proviſors, 


ſhall be impriſoned, forfeit his goods and lands, and 


Moreover ſuffer pain of life and member. 

In the writ for the execution of all theſe ſtatutes the 
words premunire facias, being (as we ſaid) uſed to com- 
mand a citation of the party, have denominated in 
common ſpeech not only the writ, but the offence itſelf 
of maintaining the papal power, by the name of pre- 
munire. And accordingly the next ſtatute I ſhall men- 
tion, which is generally referred to by all ſubſequent 
Katutes, 1s 5 called the ſtatute of premunire. 
is the ſtatute 16 Ric. II. c. 5. which enaQts, that who- 
ever procures at Rome, or elſewhere, any tranſlations, 
proceſſes, ex communications, bulles, inſtruments, or 
other things which touch the king, againſt him, his 
crown, and realm, and all perſons aiding and aſſiſting 
therein, ſhall be put out of the king's protection, their 
lands and goods forfeited to the king's uſe, and they 
ſhall be attached by their bodies to anſwer to the king 
and his council ; or proceſs of premuwire facias ſhall 
be made out againſt them, as in other cafes of proviſors. 

By the ſtatute 2 Hen. IV. c. 3. all perſons who ac- 
cept any proviſion from the pope, to be exempt from 
canonical obedience to their proper ordinary, are alſo 
ſubjected to the penalties of prænunire. And this is 
the laft of our antient ſtatutes touching this offence ; 
the ufurped civil power of the biſhop of Reme being 
pretty well broken down by theſe ſtatutes, as his uſurp- 
ed religious power was in about a century afterwards ; 
the ſpirit of the nation being ſo much raiſed againſt 
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foreigners, that about this time, in the reign of Henry 
the fifth, the alien priories, or abbeys for foreign monks, 
were ſuppreſſed, and their lands given to the crown, 
And no farther attempts were aſterwards made in ſup- 
port of theſe foreign juriſdictions. | 1 

A learned writer, before referred to, is therefore 
greatly miſtaken, when he ſays , that in Henry the 
ſixth's time the archbiſhop of Canterbury and other 
biſhops offered to the king a large ſupply, if he would 
conſent that all laws againft proviſors, and eſpecially 
the ſtatute 16 Ric. II. might be repealed ; but that this 
motion was rejected. This account is incorrect in all 
its branches. For, firſt, the application, which he pro- 
bably means, was made not by the biſhops only, but by 
the unanimous conſent of a provincial ſynod, aſſeu- 
bled in 1459, 18 Hen. VI. that very ſynod which at 
the ſame time refuſed to confirm and allow a papal 
bulle, which then was laid before them. Next, the 
purport of it was not to procurea repeal of the ſtatutes 
againſt proviſors, or that of Richard II. in particular, 
but to requeſt that the penalties thereof, which by a 
forced conſtruction were applied to all that ſued in the 
ſpiritual, and even in many temporal, courts of this 
realm, might be turned againſt the proper objects 
only; thoſe who appealed to Rome, or to any foreign 
juriſdictions: the tenor of the petition being, that 
** thoſe penalties ſhould be taken to extend only to 
** thoſe that commenced any ſuits or procured any 
* wruts:or public inſtruments at Rome, or elſewhere 
* out of England; and that no one fhould be-proſe- 
cuted upon that ſtatute for any ſuit in the ſpiritual 
** Courts or lay juriſdictions of ithis kingdom. Laſtly, 
the motion was ſo far from being reſected, that the 
king promiſed to recommend it to the next parliament, 
and in the mean time that no one ſhould be moleſted 
upon this account. And the clergy were ſo ſatisfied 
with their ſucceſs, . chat. they granted to the king a 
whole tenth upon this.occaſion % n. 


® Day, 96. | „Wilk. Conc. Blag. ri. III. 533 . 
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And indeed ſo far was the archbiſhop, who preſided 
in this ſynod, from countenancing the uſurped power 
of the pope in this realm, that he was ever a firm op- 
poſer of it. And, particularly, in the reign of Henry 
the fifth, he prevented the king's uncle from being then 
made a cardinal, and legate a /atere from the pope ; 
upon the mere principle of its being within the miſchief 
of papal proviſions, and derogatory from the liberties 
of the Engliſh church and nation. For, as he — 
himſelf to the king in his letter upon that ſubject, 
« he was bound to oppoſe it by his ligeance, and alſo 
* to quit himſelf to God, and the church of this land, 
© of which God and the king had made him governor.” 
This was not the language of a prelate addicted to the 
ſlavery of the ſee of Rome ; but of one, who was in- 
. deed of principles ſo very oppoſite to the papal uſur- 
tions, that in the year preceding this ſynod, 17 Hen, 
I, he refuſed to conſecrate a biſhop of Ely, that was 
nominated by pope Eugenius IV. A conduct quite 
conſonant to his former behaviour, in 6 Hen, VI, when 
he refuſed to obey the commands-of pope Martin V, 
who had required him to exert his endeavours to re- 
al the ſtatute of premunire ; (© execrabile illud ſtutu- 
« tum,” as the holy father phraſes it) which refuſal ſo 
far exaſperated the court of Rome againſt him, that at 
length the pope iſſued a bulle to ſuſpend him from his 
office and authority, which the archbiſhop diſregarded, 
and appealed to a general council, And ſo Fenlible 
were the nation of their primate's merit, that the lords 
ſpiritual, and temporal], and alſo the univerſity of Ox- 
ford, wrote letters to the pope in his defence ; and the 
houſe of Commons addreſſed the king, to ſend an em- 
baſſador forthwith to his holineſs, on behalf of the 
archbiſhop, who had incurred the diſpleaſure of the 
pe for oppoling the exceflive power of the court of 
ome P, | 
x See Wilk. Concil, Mag. Br, Vol. Ill. paffm, and Dr. Duck's 
life of archbiſhop Chichele, who was the prelate here ſpoken of, 
and the munificent founder of All Soul's college in Oxford; in 
vindication of whoſe memory the author hopes to be excuſed this 
digreſſion; if indeed it be a digreſſion, to ſhew how contrary 
to the ſentiments of ſo learned and pious a prelate, even in the 


days of popery, thoſe uſurpations were, which the ſtatutes of 
| premunire and proviſors were made to reſtrain, 
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This then is the original meaning of the offence, 
which we call praemunire ; viz. introducing a foreign 

wer into this land, and creating imperium in imperio, 
y paying that obedience to papal proceſs, which con- 
ſtitutionally belonged to the king alone, long before the 
reformation in the reign of Henry the eighth: at which 
time the penalties of praemunire were indeed extended to 
more papal abuſes than before; as the kingdom then 
entirely renounced the authority of the ſee of Rome, 
though not all the corrupted doctrines of the Roman 
church. And therefore by the ſeveral ſtatutes .of. 24 
Hen. VIII. c. 12. and 25 Hen. VIII. c. 19 & 21. to ap- 
peal to Rome from any of the king's courts, which 
(though illegal before) had at times .connived at-; 
to ſue to Rome for any licence or diſpenſation ; or to 
obey any proceſs from thence ; are made liable to the 
pains of praemunire. And, in order to reſtore to the 
king in effect the nomination of vacant biſhopricks, and 
yet keep up the eſtabliſhed forms, it is enacted by ſta- 
tute 25 Hen. VIII. c. 20. that if the dean and 
chapter refuſe to ele the perſon named by the king, or 
any archbiſhop or bithop to confirm or conſecrate him, 
they ſhall fall within the penalties of the ſtatutes of 
fraemunire. Alſo by ſtatute 5 Eliz. c. 1. to refuſe the 
oath of ſupremacy will incur the pains of praemunire; 
and to defend the pope's juriſdiction in this realm, is a 
fraemunire for the firſt offence, and high treaſon for the 
ſecond. 80 too, by ſtatute 13 Eliz. c. 2. to import 
any agnus Dei, croſſes, beads, or other ſuperſtitious | 
things pretended to be ballowed by the biſhop of Rome, 
and tender the ſame to be uſed ; or to receive the ſame 
with ſuch intent, and not diſcover the offender ; or if a 
Juſtice of the peace, knowing thereof, ſhall not within 
fourteea days declare it to a privy counſellor ; they all 
incur a praemunire. But importing or ſelling maſs-books, 
or other popiſh books, is by ſtatute 3 Jac. I. c. 5. f. 25. 
only liable to a penalty of ſorty ſhillings. Laſtly, to 
contribute to the maintenance of a jeſuit's college, or any 
| Popiſh ſeminary whatever, beyond ſea ; or any perſon 
in the ſame ; or to contribute to the maintenance of any 
Jeſuit or popith prieſt in England, is by ſtatute 27 Eliz. 
c. 2. made liable to the penalties of praemun.re. 
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Thus far the penalties: of praemunire ſeem to have 
kept within the proper bounds of their original inſtitu- 
tion, the depreſſing the power of the pope: hut, they 
being pam of no inconſiderable conſequence, it has 
been thought fit to apply the ſame to other heinoa: of · 
fences; ' ſome of whicir bear more, and ſome leſs rela- 
tion to this original offence; and ſome no relation at all. 

Thus; 1. By the ſtatue 1 & Ph. & Mar! c. 8 to 
moleſt the of abbey: lands granted by par fia. 
mem to Henry the eighth, and Edward the fixth, is a 
praemunire. 2. So likewiſe is the offence of acting as 
broker or agent in any uſurious contract, where above 
ten per cent. intereſt is taken by ſtatute 13 ElH c. 10. 
3 To obtain any ſtay of proceedings, other thaw: by 
arreft of: jud or writ- of error, in any ſuit for a 
monopoly, is likewiſe a pracymmire; by ſtatute 21 Jac I, 
c. 3. 4. To obtain aw excluſive patent for the fole mak- 
ing or importing them, is alſo a prneminire by two ſta- 
tures ; the one 16 Car. I. c. 21. the other 1 Jac; II. c. 8. 
5. On the abolition, by ſtatute 12 Car. II. c. 24. of 
purveyance a, and the prerogative of pre- emption, or 
taking any victual, beaſts, or goods for the king's uſe, at 
a ſtated price, without conſent of 'the' proprietor, the 
exertion of any ſuch power for the future was declared 
to incur the penalties of praemuntre. 6. To aflert, 

malicioufly and adviſedly, by ſpeaking or writing, that 
both or either houſe: of parliament have a legiflative au- 
thority without the king, is declared a praemunire by 
ſtatute 13 Car. II. c. 1. 7, By the habeas corpus act 
alſo, 31 Car. II. c. 2. it is a praennmire, and incapable 
of the king's pardon, beſides other heavy penalties”, to 
ſend any ſubject of this realm a priſoner into parts be- 
yond the ſens. 8. By the ſtatute 1 W. & M. ſt. 1. c. 8. 
perſons of eighteen years of age, reſuſing to take the 
new oaths of allegiance, as well as ſupremacy, upon 
tender by the proper magiſtrate, are ſubjeR to the pe- 
nalties of a praemunire ; and by ſtatute 7 & 8 W. III. 


ee vel. I. pag. 287, = See Vol. I. pag 138. Vol, III. 
Pap 137 | 
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c. 24. ſerjeants, counſellors, proctors, attorneys, and 
all officers of courts, practiſing without having taken the 
oaths. of allegiance and ſupremaey, and ſubſeribed the 
declaration againſt popery, are guilty of a praemunire,. 
whether the oaths: be tendered or na. 9. By the ſtatute. 
6 Ann, c. 7. to aſſert ma licĩouſſy and directly, by preach- 
ing. teaching, or adviſed ſpeaking, that the then pre- 
tended prince of Wales, or any perſon other than ac. 
cording to the acts of ſetelement and union, hath any 
right te the throne of theſe kingdoms ; or that the king 
and parliament cannot make laws to limit the deſcent oi 
the crown ; ſuch preaching, teaching, or adviſed ſpeak» 
ing is a praemunire as writing, printing: or publiſhing) 
the ſame: doQrines amounted, we: may remember, to 
high treaſon, 10. By ſtatute 6 Ann. c. 2. if the aſ- 
ſembly of peers of Scotland, convened to elect their 
ſixteen repreſentatives in the-Britih — ſhall 
preſume to treat of any other matter ſave only the elec- 
tion, they incur the penalties of a prremunire. 12. The 
ſtatute 6 Geo. I. c. 18. (enacted in the year after the in- 
famous ſouth ſea project had beggared half the nation) 
makes all unwarrantable undertakings by unlawſul ſub- 
ſeriptions, then commonly known by the name of bub». 
bles, ſubject to the penalties of a praemunire. 1 2. The 
ſtatute 12 Geo. III. c. 11. ſubjects to the penalties of the 
ſtatute of praemunire all ſuch as knowingly and wilfully 
ſolemnize, aſſiſt, or are preſent at, any forbidden mar- 
riage of ſuch of the deſcendants of the body of king 
George II, as are by that act prohibited to contract ma- 
trimony without the conſent of the crown *. 
Having thus inquired into the nature and ſeveral ſpe- 
| cies of praemunire, its puniſhinent may be gathered 
from the foregoing ſtatutes, which are thus ſhortly ſum- 
med up by fir Edward Coke : that, from the con- 
viction, the detendant ſhall be out of the king's pro- 
d teQtion, and his lands and tenements, goods and chat- 
« tels, forfeited to the king : and that his body ſhall 
remain in priſon at the king's pleaſure ; or (as other 


* See book l. ch. 4. t 1 Inſt. 129, 
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authorities have it) during life u both which amount 
to the ſame thing; as the king by his prerogative may 
any time remit the whole, or any part, of the puniſh- 
ment, except in the caſe of tranſgreſſing the ſtatute of 
habeas corpus, Theſe forfeitures, here inflicted, do not 
(by che way) bring this offence within our former defini- 
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tion of felony; being inflicted by particular ſtatutes, 


and not by the common law. But ſo odious, ſir Edward 
Coke adds, was this offence of praemunire, that a man 


chat was atta inted of the ſame might have been ſlain by - | 


any other man without danger of Jaw : becauſe ir was 
provided by law v, that any man might do to him as to 
the king's enemy ; and any man may lawfully kill an 
enemy. However, the poſition itſelf, that it is at any 
time lawfnl to kill an enemy, is by no means, tenable : 
it is only lawful, by the law of nature and nations, to 
kill him in the heat of battle, or for neceſſa ry ſelf- de- 
fence. And to obviate ſuch ſavage and miſtaken noti- 
ons *, the ſtatute 5 Eliz. c. 1. provides, that it ſhall not 
be lawful to kill any perſon attained in a praemunire, 
any law, ſtatute, opinion, or expoſition of law to the 
contrary notwithſtanding. But ſtil! ſuch delinquent, 
though protected as a part of the public: from public 
wrongs, can bring no action for any private injury, how 
atrocious ſoever, being ſo far out of the protection of 
the-law, that it will not guard his civil rights, nor re- 
medy any grievance which he as an individual may 
ſuffer. And no man, knowing him to be guilty, can 
with ſafety give him comfort, aid, or relief L. 


» 1 Bulſt. 196. 


» Stat, 25 Edw, III. ſt. 5. e. 22. 1 Hawk, P. C. 55. 
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CHAPTER THE NINTH, 


Or MISPRISIONS Ap CONTEMPTS, 
AFFECTING THE KING and 
GOVERNMENT. 


H E fourth ſpecies of offences, more immediately 
| againſt the king and government, are entitled 
miſpriſions and contempts. | 

. Miſprifions (a term derived from the old French, 
meſpris, a neglect or contempt) are, in the acceptation 
of our law, generally underſtood to be all ſuch high 
offences as are under the degree of capital, but nearly 
bordering thereon : and it is ſaid, that a miſpriſion is 
contained in every treaſon and felony whatſoever ; and 
that, if the king fo pleaſe, the offender may be pro- 
ceeded againſt for the miſpriſion only . And upon the 
ſame principle, while the juriſdiction of the ſtarchamber 
lubſiſted, it was held that the king might remit a pro- 
ſecution for treaſon, and cauſe the delinquent to be cen- 
lured in that court, merely for a high miſdemeſnor : as 
happened in the caſe of Roger earl of Rutland, in 43 
Iz. who was concerned in the earl of Eſſex's rebe!- 
on. Miſpriſions are generally divided into two ſorts ; 
n2gative, which conſiſt in the concealment of ſomething 
which ought to be revealed; and poſitive, which con- 
als 2 the commiſſion of ſomething which ought not eo 
be done. | | | 
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I. Of the firſt, or negative kind, is what is called 
-miſprifion of treafon ; conſiſting in the bare knowlege 
and concealment of treaſon, without any degree of 
aſſent thereto : for any aſſent makes the party a princi- 
pal traitor ; as indeed the cancealment, which was 
_ -conftrued aiding and abetting, did at the common law: 
in like manner as the knowlege of a plot againſt the 
ſtate, and not revealing it, was a capital crime at Flo- 
Tence, and other ſtates of Italy ©. ut it is now enaQted by 
- «the ſtatute 1 & 2 Ph. & Mar. c. 10. that a bare conceal- 
ment of treaſon ſhall be only held a miſpriſion. This 
.concealment becomes criminal, if the party apprized of 
the treaſon does not, as ſoon as conveniently may be, 
reveal it to ſome judge of aſſiſe or juſtice of the peace *. 
But if there be any probable circumſtances of aſſent, as 
if one goes to a treaſonable meeting, knowing before- 
hand that a couſpiracy-1s iutended againſt the king; or, 
being in ſuch company once by accident, and having 
heard ſuch treaſonable conſpiraey, meets the ſame com- 
pany again, and hears more of it, but coneeals it; this 
44 an implied aſſent in law, and makes the -concenler 
guilty of actual high treaſon . S224 
\ There is alſo one poſitive miſprifion of treaſon, created 
ſo by act of parliament. The ſtatute. 13 Eliz. c. 2. 
enacts, that thoſe who forge foreign coin, not current in 
this kingdom, their aiders, abettors, and procurers, 
hall all be guilty of miſpriſion of treaſon: For, though 
the law would not put foreign coin upon quite the fame 
footing as our own ; yet, if the circumſtances of trade 
concur, the falfifying it may be attended with conſe- 
quences almoſt equally pernicious to the public ; as the 
counterfeiting of Portugal money would be at preſent : 
and therefore the la has made it an offence juſt below 
capital, and that is all. For the puniſhment of mifpri- 
ſion of treaſon is loſs of the profits of lands during life, 
forfeiture of. goods, and impriſonment during ih f. 
Which total forfeiture of the goods was originally inflicted 


| © Guicciard. Hiſt. b. 3 & 13. 1 Hawk. p. C. 56. 
1 Hal. P. C. 372. | 1 Hal. P. C. 374. 
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while the offence amounted to principal treaſon, and of 
courſe ĩneluded in it's felony, by the common law; 
and therefore is no exception: to the general rule laid 
down in a former chapter gñ that wherever an offence is 
puniſhed by ſuck! total forfeiture i it is ny at che com- 
ehe fu alothe concealment of « fl 

:: Mifj 'of © felony'is the "concen ent of a felony.” 
which a are wu but never aſſepted to; for, 1 . 

aſſented, this makes him either” principal or acc. 
And the punifhment of ' this, in a public officer, by the 
ſtatute Weſtm;, f. 3 Edw. I. e. 9. is impriſonment for a 
rear and a day; in a common perſon, impriſonment 
far a leſs diſeretionary time; and, in both, fine and 
ranſom at the king's pleaſure: which pleafure of the 
king muſt be obſerved, once for all, not to ſignify any 
emrajudicial wiſt of the  fovereigh, bue ſuch'as is de- 
elared by his repreſentatires, the judges in-his courts of 
juſtice; vollintas regis in curia, non in camera b. 2 

Fhere is alſo another ſpecies of negative mifpriſions : 
namely, rhe concealing of treaſure trove, which age 
to the king or his grantees by prerogative royal: 
concealment of which was form 2 puniſhable by 
death i but now only by fine and 7 | 

Ik Miſpriſions, which are merely poſitive, are 
generally denominated comempts or high miſdemeſnars 3 
of which 

1. The gt and principal is the mal. adwitiifiration 

of ſuch high officers, as are in public truſt and employ- - 
ment. This is uſually puniſhed by the method of 
pirſianienary impeachment: wherein ſuch penalties, 
ſhort of death, are inflicted, as to the wiſdom of the 
houſe of peers ſhall ſeem proper ; conſiſting uſually of 
baniſhment, impriſonment, fines, or perpetual diſability. 
Hitherte alſo may be referred the offence of imbezzling 


+ w ht? 


T See page 94. " 1 Glam; 4, x. e. 3. 
* Hal. F. C. 35. z loft, 133. 
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the public money, called among the Romans peculatits, 
which the Julian law. puniſlied with death in a magiſ- 
trate, and with deportation, or baniſhment, in a private 
perſon i. With us it is not a capital crine, but ſubjects 
the committer of it to a diſcretionary fine and impriſon- 
ment. Other miſpriſions are, in general, ſueh con- 
tempts of the executive magiſtrate, as demonſtrate 
themſelves by ſome arrogant and undutiful behaviour 
towards the King and government. Theſe are 
2. Contempts againſt the king's preregative. As, by 
refuſing to aſſiſt him for the good of the public ; either 
in his councils, by advice, if called upon; er in his 
wars, by perſonal ſervice. for defence of the realm, 
againſt a rebellion or invaſion ®, Under which olaſs 
may be reckoned the neglecting to join the poſſe comitatus, 
or power of the county, being thereunto-required by 
the ſheriff or juſtices, according to the ſtatute 2 Hen. V. 
c. 8. which is a duty incumbent upon-all that are fifteen 
years of age, under the degree of nobility, and able 
to travel=, Contempts againſt the. prerogative may alſo 
be, by preferring the intereſts of a foreign. potentate to 
thoſe of our on, or doing or receiving any thing that 
may create an undue influence in favour of ſuch extrin- 
lic power; as, by taking a penſion from any forei 
prince without the conſent of the king. Or, by dif- 
obeying the king's lawful commands z whether by writs 
iſſuing out of his courts of juſtice, or by a ſummons to 
attend his privy. council, or by letters from the king to 
a ſubject commanding him to return from beyond the 
ſeas, (for diſobedience to which his lands ſhall be ſeiſed 
till he. does return, and himſelf afterwards puniſhed) 
or by his writ of ne exeat regnum, or ' proclamation, 
commanding the ſubject to ſtay at home p. Diſobe- 
bedience to any of theſe commands is a high miſpriſion 
and contempt : and fo, laſtly, is diſobedience to any 
act of parliament, where no particular penalty is aſ- 
:Higned ; for thea it is puniſhable, like the reſt of 
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= 1 Hawk. P. C. 59. r Sec Vol. I, pag. 266, 
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theſe contempts, by fine and impriſonment, at the dif-- 
eretion of the king's courrs of juſtiee: a. 
3. Contempts and miſpriſions a zainſt the king's perſon 
and gevrrument, may be by ſpeaking or wan agu inſt 
them, eurſing or wiſhing him ill, giving out ſcandalous 
ſtories: concerning him, or doing any thing that ma 
tend to leſſen him in the eſteem of his fubjects, ma 
vweaken his government, or may raiſe jealouſies between 
him and his people. It has been alſo held an offence of 
this ſpecies to: drink to the pious memory of a traĩtor; 
or for a clergyman to abſolve perſons at the gallows, who. 
there perſiſt in the trenſons for which they die: theſe 
being acts which impliedly encourage · rebellion. And 
for this ſpeeies of! contempt a man may not only be fined 
and impriſoned, but ſuffer the pillory or other infamous 
corporal puniſhment : in like manner as, in the antient 
German empire, ſuch perſons as endeavoured ro ſow 
ſedition, and diſturb the publie tranquillity, were 
condemned to become the objects of public notoriety and 
deriſion, by carrying, a dog upon their thoulders' from 
one great town to another The einperors Otho I. and 
Frederick Barbaroſſa inflicted this puniſhment on noble- 
men of the higheſt rank i. e 
4. Contempts againſt the k ing's Title, not amounting 
treaſon or praemunire, are the denial of his right to the 
erown in common and unadviſed diſcourſe ; for if it be, 
by adviſedly ſpeaking, we have ſeen that it amounts'te 
a fraemunire,' This heedleſs ſpecies of "(contempt is 
however punithed by our law with fine and impriſon“ 
ment. Likewiſe if any perſon ſhalt in ay wife lbld, 
firm, or. maintain, that the common law's of-this realm, 
not altered by parliament, ought not to direct che right 
of the crown of England; this is a miſdemeſnor, by 
ſtatute 13 Eliz. c. 1. and puniſhable with forfeiture of 
goods and chattels. A contempt may alſo 'arife from 
refuſing or neglecting to take the oaths, appointed by 


ſtature for the better ſecuring the government ; and yet 
. ee * Wd 8 * Secs * 
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acting in a public office, place of truſt, or other capacity, 
for which the ſaid oaths are required to be taken; vis. 
thoſe of allegiance, ſupremacy, and abjuration which 
muſt be taken within ſix calendar months after admiſ- 
ſion. The penalties for this contempt, inflicted iby - 
ſtatute 1 Geo, I. ſt. 2. c. 13. are very little, if any 
thing, ſhort of thoſe of a praemunire being an inca- 
pacity to hold the ſaid offices, or any other; to profe- 
cute any ſuit; to be guardian or executor ; to take any 
legacy or deed of gift; and to vote at any election for 
members of parliament : and after conviction the of- 
fender ſhall alſo forfeic 500 J. to him or them that will 
ſus for the ſame. Members on the foundation of any 
college in the two univerſuies, Who by this ſtatute are 
bound to take the oaths, muſt alfo regiſter a certificare 
thereof in the college regiſter, within one month after; 
atherwiſe, if the electors do not remove him, aud eledt 
another within twelve months, or after, the 1 
nominate a perſon to ſucceed him by his great ſeal or 
ſign manual. Beſides thus taking the oaths. for offices, 
any two juſtices of the peace may by the ſame ftatute 
ſummon, and tender the oaths to, any perſon whom 
they {all ſuſpect to be diſaffected; and every perſon 
reſuſing the fame, who is properly called a non-juror, 
ſhall be adjudged a popiſſi recuſant convict, and ſub- 
jeQed to the ſame penalties that were mentioned in a 
former chapter* ; which in the end may amount to the 
4 >a of abjuring the realm, or ſuffering death as 
A le lon. 5353 2 5 
5. Contempts againſt the king's palaces or crurts of 
juſtice have always been looked upon as high miſpriſions: 
and by the ancient law, before the conqueſt, fighting in 
the king's palace, or before the king's judges, was pu- 
niſned with death“. So too, in the old Gothic con- 
ſtitution, there were many places privileged by law, 
„ quibus major reverentia et ſecuritas debetur, ut templu 
« et judicia, quae ſancta habebantur,—arres et aula regis, 
* —denique locus gquilibet praeſente aut adventante rege. 


Ste page 55, u Stiernh. de jure Cotb. 
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And at preſent, wich us, by che ſtatute 33 Hen. VIII. 
c. 12. malicious ſtriking in che king's palace, wherein 
bis royal perfon reſides, whereby blood is drawn, is 
puniſhable by perpetual impriſoament, and hne at che 
king's pleaſure; and alfo- With lot of the offenders 
right hand, the ſolemm exeention of which ſentence is 
preſcribed in the ſtatute at leug t 
But friking in the kings ſuperioy· courts of juſtice, 
in Weſtminſter-hall, or at the aſſiſes, is made ſtill more 
penal than even in the ing palace. The reaſon ſeems- 
to be, that thoſe courts: being antienthy held in the king's 
palace, and before the king hiniſeff, ftr ik ing here in- 
cluded the · former contempt apa inſt the king's palace, 
and ſomething more; wiz. the diſturbance of publie 
juſtioe. For this reafon, by the antient common law 
before the conqueſt”; ſtriking in the King's courts of 
juaſtice, or drawing a ſword therein, was a capital 
felony : and our modern law retains ſo much of the 
antient ſeverity as only to exchange the loſs of life for 
the loſs of the offending limb. Iherefore a ſtroke or 
blow in ſu.h a court of juitice, whether blood be 
drawn or not, or even aſſaulting a judge ſitting in the 
court, by drawing a weapon, without any blow ſtruck, 
is puniſhable with the loſs of the right hand, impriſon- 
ment for life, and forfeiture of goods and chattels, and 
of the profits of his lands during life . A reſcue alſo. 
of a priſoner from any of the ſaid courts, . without 
ſtriking a blow, is puniſhed with perperual impriſon- 
ment, and forfeiture of goods, and of the profits of 
lands during life v: being looked upon as an offence of 
the ſame nature with the laſt; but only, as no blow is 
actually given, the amputation of the hand is excuſed. 
For the like reaſon an affray, or riot, near the ſaid: 
courts, but out of their actual view, is puniſhed only 
with fine and impriſonment *, h r a 
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Not only ſuch as are guilty of an actual violence, 
bur of threatening or reproachful words to any judge 
fitting in the courts, are guilty of a high miſpriſion, 

and have been puniſhed with large fines, impriſonment, 
and corporal puniſhment *, And, even in the inferior 
. courts of the king, an affray, or contemptuous beha- 
viour, is punithable with a fine by the judges there 
fitting ; as by the ſteward in a court-leet, or the 


like *. | | 
$ Likewiſe all ſuch, At- are ꝑuſſty of any injurious 
treatment to thoſe who are immediately under the 
protection of a court of juſtice, are puniſhable by fine 
and impriſonment : as if a man aſſaults or threatens 
his adverſary for ſuing him, a counſellor or attorney for 
being employed againſt him, a juror for his verdict, or 
a goaler or other miniſterial officer for keeping him in 
cuſtody, and properly executing his duty* : which 
offences, when they proceeded farther than bare threats, 
were puniſhed in the Gothic conſtitutions with exile and 
forfeiture of goods 4. | | | 
Laſtly, to endeavour to diſſuade a witneſs from 
giving evidence ; to diſcloſe an examination before the 
privy council; or, to adviſe a priſoner to ſtand mute; 
(all of which are impediments of juſtice) are high 
miſpriſions, and contempts of the king's courts, and 
punithable by fine and impriſonment. And antiently it 
was beld, that if oneo the grand jury diſcloſed to any 
perſon ind ĩicted the evidence that appeared againſt him, 
he was thereby made acceſſory to the offence, if felony ; 
and in treaſon a principal. And at this day it is agreed, 
that he is guilty of a high miſpriſion ©, and liable to be 
fined and impriſoned f. 


.® Cro. Car. 503. . Bar. 212. 27 Aff. pk 
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HE order of our diſtribution will next lead us to 
take into conſideration ſuch crimes and miſdemeſ- 
nors as more eſpecially affect the common-wealth, or 
public polity of the kingdom: which however, as well 
as thoſe which are peculiarly pointed againſt the lives 
and ſecurity of private ſubjects, are alſo offences againſt 
the king, as the pater-familias. of the nation: to whom 
it appertains by his regal office to protect the community, 
and each individual therein, from every degree. of 
injurious violence, by executing thoſe laws, which the 
people themſelves in conjunction with him have enaCted ; 
or at. leaſt have conſented to, by an agreement either 
expreſsly made in the perſons of their repreſentatives, | 
or by a tacit and implied conſent preſumed and proved 
by immemorial uſage. | 
The ſpecies of crimes, which we have now before 
us, is ſubdivided into ſuch a number of inferior and 
ſubordinate claſſes, that it would much exceed the 
bounds of an elementary treatiſe, and be inſupportably 
tedious to the reader, were 1 to examine them all 
minutely, or with any degree of critical accuracy. 1 
ſhall., therefore confine - myſelf principally to general 
definitions or deſcriptions of this great variety of offences, 
and to the puniſhments inflicted by law for each parti- 
cular offence ; with now and then a few incidental ob- 
ſervations : referring the ſtudent for inore particulars to 
other voluminous au- hors; who have treated of theſe 
lubjects with greater preciſion and more in detail, than 
is conſiſtent with the plan of theſe commentaries. | 
The crimes and miſdemeſnors, that more eſpecially 
affect the common-wealth, may be divided into fire 
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ſpecies; viz. offences againſſ public juſtice, againſt the 
public peace, againſt public 5 againſt the public 
health, and againſt the public police or oeconomy of 
each of which we will take a curſory view in their 
order. 5 | | 

Firſt then, of offences againſt public Jwflice e ſome. 
of which are felonious, whoſe puniſhment may extend 
to death; others only miſdemeſnors. I ſhall begin with 
thoſe that are moſt penal, and deſcend gradually to ſuch 
as are of leſs malignity. 

1. Imbezzling or vacating records, or falſifying 
certain other proceedings in à court of judicature, is u 
felonious offence againſt public juſtice. It is enacted by 
ſtatute 8 Hen. VI. c. 12. that if any clerk, or other 
perſon, ſhall wilfully take away, withdraw, or avoid 
any record, or proceſs in the [ſuperior counts of juſtice 
in Weſtminſter-hall, by reaſon whereof the judgment 
ſhall be reverſed or net take effect; it mall be felony 
not only in the principal actors, but alſo in their pro- 
curers, and abettors. And this may be tried either in 
the king's beneh or common pleas, by a jury de meili- 
etate ; half, officers of any of the ſuperior courts, and 
the other half common jurors. Likewife by ſtatute 21 
Jac. I. c. 26. to acknowlege any fine, recovery, deed 
enrolled, ſtatute, recognizanee, bail, or judgment, in 
the name of another perſon not privy to the ſame, is 
felony without benefit of elergy. Which law extends 
only to proceedings in the courts themſelves : but by 
ſtatute 4 W. & M. c. 4. to perfonate any other perſon 
| {as bail) before any judge of aſſize or other commiſſioner 
authorized to take bail in the country, is alſo felony. 

For no man's property would be ſafe, if records 
might be ſuppreſſed or falfified, or perſons names be 

_ uſurped in courts, or before their public of- 
ficers. | 1.51 

2. To prevent abuſes by the extenſive power, 

| which the Jaw is obliged to repoſe in goalers, it 
is enacted by ſtatute 14 Edw. III. c. 10. that if 
any gaoler by too great dureſs of impriſonment 
makes any priſoner, that he hath in ward, be- 
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come on approver or an appellor againſt his will; that is; 


as we ſhall fee hereafter, ro accuſe and turn evidence 


againſt ſome other perſon ; it is felony in the gaoler. 
For, as fir Edward Coke obſerves =, it is not lawful to 
induce or excite any man even to a juſt accuſation of 


another; much leſs to do it by dureſs of impriſonment ; _ 
and leaſt of all by a gaoler, to whom the priſoner is. 


committed for ſafe cuſtody, _ 


3. A third offence againſt public juſtice is -ob/lvuBing - 
the execution of lawful proceſs. This is at all times an 
offence of a very high and preſumpruous nature; but 
more particularly ſo, when it is an Gſtruction of an 
arreſt upon criminal proceſs. And it hath been holden, 
that the party oppoſing ſuch arreſt becomes thereby 


particeps crimins ; that is, an acceſſory in felony, a pyin- 
cipal in high treaſon *®, Formerly one of the greateſt 


obſtructions to public juſtice, both of the civil and eri- 
minal kind, was the multitude of pretended privileged 


places, where indigent ' perſons affembled together to 


ſhelter themſelves from juſtice, (eſpecially in London and 


Southwark) under the pretext of their having been an- 
tient palaces of the crown, or the like: all of which 
ſanctuaries for iniquity are now demoliſhed, and the op- 


poſing of any proceſs therein is made highly penal, by 


the ſtatutes 8 & 9 Will. III. e. 27. 9 Geo. I. c. 28. 


and 11 Geo. II. c. 22. which ena, that perſons oppoſ-. 


ing the execution of any proceſs in ſuch pretended pri- 
vileged places within the bills of mortality, or abuſing 


any officer in his endeavours to execute his duty therein, 
ſo that he receives bodily hurt, ſhall be guilty of felony, 


and tranſported for feren years: and perſons in diſ- 


guiſe, joining in or abetting any rior or tumult on ſuch. 


account, or oppoſing any proceſs, or affaulting and 


abuſing any officer executing or for having executed the 


ſame, ſhall be felons without benefit of clergy. 

4. An eſcape of a perſon arreſted upon criminal pro- 
ceſs, by eluding the vigilance of his keepers before he is 
put in hold, is allo an offence againſt public juſtice, and 
the party himſelf is punithable by fine or impriſonment 4. 


2 3 Inſt, 91. its environs; the Savoy ; and 1 


b 1 Hawk P'. C. 221. the Xint in Southwark. 
© Such as White Hriers, and i 2 Hawk, P. C. 122: 
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But the officer permitting ſuch eſcape, either by negli- 
gence or connivance, is much more culpable than the 
priſoner ; the natural deſire of liberty pleading ſtrong- 
ly in his behalf, though he ought in ſtrictneſs of law to 
ſubmit himſelf quietly to cuſtody, till cleared by the 
due courſe of juſtice. Officers therefore who, after 
arreſt neg/igently permit a felon to eſcape, are alſo pu- 
niſhable by fine : but voluntary eſcapes, by conſent 
and connivance of the officer, are a much more ſerious 
offence : for it is generally _ that ſuch eſcapes 
amount to the ſame kind of offence of which the pri- 
ſoner is guilty, and for which he is in cuſtody, whether 
treaſon, felony, or treſpaſs. And this whether he were 
actually committed to gaol, or only under a bare ar- 
reſt f. But the officer cannot be thus puniſhed, till the 
original delinquent hath aQually received judgment or 
been attainted, upon verdict, confeſſion, or outlawry, 
of the crime for which he was ſo committed or arreſted : 
otherwiſe it might happen, that the officer might be 
puniſhed for treaſon or felony, and the perſon arrefted 
and eſcaping might turn out ro be an innocent man, 
But, before tae conviction of the principal party, the 
_ officer thus neglecting his duty may be fined and impri- 
ſoned for a mi 3 t. | 

5. Breach of priſon by the offender himſelf, when 
committed for any cauſe, was felony at the common 
law >: or even confpiring to break it i, But this 
ſeverny is mitigated by rhe ſtatute de frangentibus 
frifeonam, 1 Edw. II. which enaQts, that no perſon 
thall have judgment of life or member for break- 
ing priſon, unleſs committed for ſome capita] offence. 
So that to break. priſon and eſcape, when lawfully com- 
mitted for any treaſon or felony, remains ſtill felony as 
at the common law; and to break priſon, (whether ir 
be the county gaol, the ſtocks, or other uſual place of 
ſecurity) when Jawfully confined upon any other inferior 
charge, is ſtill puniſhable as a high miſdemeſnor by fine 
and impriſonment, For the ſtatute, which ordains chat 


Hal. F. C. 60. Hawk, P. C. 134, 5. 
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ſuch offence ſhall be no longer capital, never meant to 


exempt it entirely from every degree of puniſhment i. 

6. Reſcue is the forcibly and knowingly freeing ano- 
ther from an arreſt or impriſonment ; and it is generally 
the ſame offence in the ſtranger ſo. reſcuing, as it would 
have been in a gaoler to have we/untarily permitted an 
eſcape, A reſcue therefore of one apprehended for 
felony, is felony ; for treaſon, treafon ; and for a miſ- 
demeſnor, a miſdemeſnor alſo, But here likewiſe, as 
upon voluntary eſcapes, the principal muſt firſt be at- 
tainted or receive judgment before the reſcuer can be 


puniſhed : and for the ſame reaſon ; becauſe perhaps in 
fact it may turn out that there has been no offence com-_ 


mitted *, By ſtatute 11 Geo. Il, c. 26and 24 Geo. II. 
c. 40. if five or more perſons aſſemble to reſcue any re- 
railers of ſpirituous liquors, or to aſſault the informers 
againſt them, it is felony, and ſubject to tranſportation 
for ſeven years. By the ſtatute 16 Geo. II. e. 31. to con- 
vey to any priſoner in cuſtody for treaſon or felony any 
arms, inftruments of eſcape, or _— without the 
knowlege of the gaoler, though no eſcape be attempted, 
or any way to aſſiſt ſuch priſoner to attempt an eſcape, 
though no eſcape be actually made, is felony, and ſub- 
jects the offender to tranſportation. for ſeven years: or if 
the priſoner be in cuſtody for petit larceny or other in- 
ferior offence, or charged with a debt o 1000, it is 
then a miſdemeſnor, puniſhable with fine and impriſon- 


ment. And by ſeveral ſpecial ſtatutes !, to reſcue, or 


attempt to reſcue, any perſon committed for the offences 
enumerated in thoſe aQs, is felony without benefit of 
clergy ; and to reſcue, or attempt to reſcue, the body 


of a felon executed for muwer, is fingle felony, and 


ſubject to tranſportation for ſeven years. Nay, even if 

any perſon be charged with any of the offences againſt 
the black-aQ, 9 Geo. I. c. 22. and, being required by 
order of the privy council to ſurrender himſelf, neglects 
ſo to do for forty days, both he and all that knowingly 


conceal, aid, abet, or ſuccour him, are felons without 


benefit of clergy. 


i 2 Hawk. P. C. 128. * 1Hal.P.C. 607. Foſt. 544. 

| 6 Geo. I. c. 23. (Tranſportation.) 9 Geo. I. c. 22. 
(Blazk-at.) 8 Geo. II. c. 20. (Deſtroying turnpike, &c.) 19 
Geo. II. c. 34. (Smuggling.) 25 Geo, II. c. 37. (Murder,) 27 
Geo. II. c. 15. (Black- act.) | : 
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7. Another capital offence againſt public juſtice is the 
returning from tranſportation, or being {een at large in 
Great Grivain, before the expiration of the term for. 
which the offender was ordered to be tranſported, or had 


agreed to tranſport himſelf. This is made felony with- 


our benefit of clergy in all caſes, by ftatutes 4 Geo. I. 
c. 11. 6 Geo. I. c. 23. 16 Geo. II. e. 15, and B Geo. III. 
c. 15. as is alſo the aſſiſting them to eſcape from ſuch as 


are ra. brew to the port of tranſportation. - 


_ 8. An eighth is that of taking @ reward, under pre- 
tence of helping the owner to his folen goods. This was 
a contrivance carried to a great length of villany in the 

een the firſt: the confe- 
derates of the felons thus diſpoſing of ſtolen goods, at a 
cheap rate, to the owners themſelves, and thereby 
Rifling all Farther inquiry. The famous Jonathan Wild 
had under him a well-diſciplined corps of thieves who 
brought in all their Tpoils to him; and he kept a fort 
of public office for reſtoring them to the owners at half 


price. To prevent which audacious practice, to the 


ruin and in defiance of public juſtice, it was enacted by 


ſtatute 4 Geo. I c. 11. that whoever ſhall take a re- 


ward under the pretence of helping any one to ſtolen 
goods, ſhall ſuffer as the felon who ſtole them; unleſs 


he cauſes ſuch principal felon to be apprended and 


brought to trial, and alſo gives evidence againſt them, 


Wild, till continuing in his old practice, was upon this 


ſtatute at laſt convicted and executed m. 
9. Receiving of ſtolen goods, knowing them to be Holen, 


is alſo a high miſdemeſnor and affront to public juſtice. 


We have ſeen in a former chapter n, that this offence, 
which is only a miſdemeſnor at common law, by the 
ſtatutes 3 & 4 W. & M. c. 9. and 5 Ann. c. 3:. makes 
the oficader acceſſory to the theft and felony, But be- 
cauſe the acceſſory cannot in general be tried, unleſs 
with the principal, or after the principal is convicted, the 
receivers by that meass frequently eluded juſtice. To 
remedy which, it is enacted by ſtatute i Ann. c. 9 
and 5 Ann. c. 31. that ſuch receivers may till be proſe- 


cured for a miſdemeſnor, and punithed by fine and iinpri- 


ſonmenr, rhough the principal felon be not before taken 
m Sce ſtat, 6 Geo. I, 23. f. 9. » Sec pag. 38. 


Ch. 1. | WronGs. | 2 3 


ſo-as-to-be:proſecuted a theonvitted,. And, in caſe of 
receiving ſtolen lead, iron, and certain other metals, 
ſuch offence is by ſtatute 29 Geo. II. c. o. puniſhable 
by tranſportation for fourteen years . So that now the 
proſecutor has two method in his choice; either to 
uniſh the receivers for the miſdemeſnor i umediately, 
beſore the thief is taken p; or to wait till the felon is 
convicted, and then puniſh them as acceſſories to the 
felony.» But it is provided by the ſame ſtatutes, that 
he ſhall only make uſe of one, and not both of theſe 
methods of puniſhment. By the ſame ſtatute alſo 29 
Geo. II. c. 30. perſons having lead, iron, and other 
metals in their cuſlody, and not giving a ſatis factory 
account how they came by the ſame, are guilty of a 
nuſdemeſnor ere by fine or impriſonment. 
And by f.atute vo Geo III. c. 48. all knowing receiv- 
ers of ſtolen plate or jewel, taken by robbery on the 
bighway, or when a burglary accompanies the ſtealing, 
may be tried as well before as aſter the conviction of 
the principal, and whether he be in or out of cuftody ; 
and, if convicted, ſhall be adjudged guilty of felony, 
and tranſported for ſourteen years 149 . 
| 10. Of a nature ſomewhat ſimilar to the two laſt is 
the offence of theft. bote, which is where the party rob- 
bed not only knows the felony,” but alſo takes his goods 


o See alſo ſtatute 2 Geo. III. c. 28:5, 12. for the puniſhment 
of goods-ſtolen by bum-boats, &c. in the Thames, ?:Foſter, 372, 


* 


. [AJ] By ſtatute 21 Geo. III. c. 68. the receiving any ſtolen 
copper, braſs, bell- metal, or utenſil fixed to any building, or 
any iron rails or fencing ſet up in any court or other place, is 

made tranſportation for ſeven years, or three years impriſonment 

to be kept to hard labour. 3 N 

By ſtatute 21 Geo. III. c. 69. the receiving ſtolen pewter of 
any kind is ſubjected to the like penalty, altho' the principal 
has not been convicted. | | 
By 22 Geo. III. c. 58. the receiving any ſtolen goods (except 
lead, iron, copper, braſs, bell-metal and ſolder) is made a miſ- 
demeanour, puniſhable by fine and impriſonment, or whipping, 
as the court ſhall appoint ;z which ſhall exempt the offender ſrom 
being puniſhed as acceſſory, altho* the principal be afterwares 
convicted, and the offence (hall appear to be grand larceny, or 
ſome greater offence, ; | 
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rofe- 
cute. This is frequently called compounding of felo- 
ny, and formerly was held to make a man an acceſſo- 
ry; but is now puniſhed only with fine and impriſon- 
ment * This perverſion of juſtice, in the old Gothic | 
conſtitutions, was liable to the moſt ſevere and infa- 
mous puniſhment, And the Salic law, © latroni eum ſi- 
* milem habuit, qui furtum celare wvellet, et occulte fine 
« judice compoſitionem ej us admittere ©,” By ſtatute 25 
Geo. II. c. 36. even to advertiſe a reward for the re- 
turn of things ſtolen, with no queſtions aſked, or 
words to the ſame purport, ſubjects the advertiſer and 
printer to a forfeiture. of 50 / each, | 
11, Common barretry is the offence of frequently ex- 
citing and ſtirring up ſuits and quarrels between his ma- 
jeſty's ſubjects, either at law or otherwiſe * The pu- 
niſhment for this offence, in a common perſon, is by 


fine and impriſonment : but if the offender (as is too 
ſrequently the caſe) belongs to the profeſſion of the law, 


a barretor, who is thus able as well as willing to do 
miſchief, ought alſo to be diſabled from practiſing for 
the future*, And indeed it is enacted by ſtatute 12 


Geo. I. c. 29. that if any one, who. hath been convicted 


of forgery, perjury, ſubornation of- perjury, or com- 


mon barretry, ſhall pra ctiſe as an attornev, ſolicitor, 


or agent, in any ſuit ; the court, upon complaint, ſhali 


examine it in a ſummary way; and, if proved, tha!l 
direct the offender to be tranſported for ſeven years. 


Hereunto may alſo be reſerred another offence, oi 


equal malignity and audaciouſneſs; that of ſuing ano- 


ther in the name of a fictitious plaintiff; either one nat 
in being at all, or one who is ignorant of the ſuit, 
This ottence, if committed in any of the king's ſupe- 
rior courts, is left, as a high contempt, to be puniſhed. 
at their diſcretion, But in courts of a lower degree, 


where the crime is equally pernicious, but the authority 


of the judges no: equally extenſive, it is directed by 
ſtatute 8 Elz. c. 2. to be punithed by fix months impri- 
ſonment, and treble damages to the party injured. 

12. Maintenance 1s an offence, that bears a near re- 
lation to the ſormer; being an officious intermeddiing | 


* 1 Hawk, P. C. 127, 1 Hawk, P. C. 2433 
" Stiernli. 4 % e Gab, J. 3. c. 5. id. 234. 


in a ſuit that no way belongs to one, by maintaining 


or affiſting either party with money or otherwiſe, to 


proſecute or defend it *: a practice that was greatly 
encouraged by the firſt introduction of uſes . I bis ts 
an offence againſt public juſtice, as it keeps alive ſtriſe 
and contention, and perverts the remedial proceſs of 
the law into an engine of oppreſſion. And therefore, 
by the Roman law, it was a ſpecies of the crimen falf 


to enter into any confederacy, or do any act to ſup- 


port another's lawſuit, by money, witneſſes, or patro- 
nage 2. A man may however maintain the ſuit of his 
near kinſman, ſervant, or poor neighbour, out of 
charity and compaſſion, with impunity, Otherwiſe 
the puniſhment by common law is fine and impriſon- 


ment 7 ; and by the ſtatute 32 Hen. VIII. e. 9. a for- 


feiture of ten pounds, Fl fy | 

13. Champerty, campi-partitio, is a ſpecies of main- 
tenance, and puniſhed in the ſame manner *; being a 
bargain with a plaintiff or defendant campum partire, to 
divide the land or other matter ſued for between them, 
if they prevail at law; whereupon the champertor is 


to carry on the party's ſuit at his own expence *. Thus 


champart, in the French law, fignifies a ſimilar diviſion 
of profits, being a part of the crop annually due to the 
landlord by bargain or cuſtom, In our ſenſe of the 
word, it ſignifies the purchaſing of a ſuit, or right of 
| ſuing : a practice ſo much abhorred by our law, that 
it is one main reaſon why a coſe in action, or thing of 
which one hath the right but not the poſſeſſion, is not 


aſſignable at common law; becauſe no man ſhould 


| purchaſe any pretence ro ſue in another's right. Theſe 
peſts of civil ſociety, that are perpetually endeavouring 

to ditturb the repoſe of their neighbours, and officiouſly 
interfering in other men's quarrels, even at the hazard 


of their own fortunes, were ſeverely animadverted on 


by the Roman law: gui improbe cœunt in alienam li- 
tem, ut quicquid ex condemnatione in rem ipſus redafum 
e fuerit inter eos communicaretur, lege 2 de vi pri- 
© waa tenentur ® ; and they were puniſhed by the for- 
feiture of a third part of their goods, and perpetual in- 


* Hawk, P. C. 249. » Ibid 257. 
Dr & St. 203. Stat. of conſpirat. 33 Edw. I. 
15 H,. 48. 10. 20. "i FF. 48. 7» 6. 


7 1 Hawk. P. C. 255. 1 
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famy. Hitherto alſo muſt be referred the proviſion of 
the itatute 32 Hen. VIII. c. 9. that no one {hall ſell or 
purchaſe any pretended right or title ro land, unleſs 
the vendor hath received the profits thereof for one 
whole , year before ſuch grant, or hath been in actual 
poſſeſſion of the land, or of the reverſion or remainder ;. 
on pain that both purchaſor and vendor ſhall, each for- 
feit the value of ſuch land to the king and the proſecu- 
tor. Theſe offences relate chiefly to the commence- 
ment of civil ſuits; but | DON . 

14. The compounding of informations upon penal ſta- 
tutes are an offence 8 an equivalent nature in criminal 
cauſes; and are, beſides, an additional miſdemeſnor 
againſt public juſtice, by PORTRAY £0 make the laws 
odious to the people. At once therefore to diſcourage 
malicious informers, and to provide that offences, wher 
once diſcovered, ſhall be duly proſecuted, it is enact 
ed by ſtatute 18 Eliz, c. 5, that if any perſon, inform- 
ing under pretence of any penal law, makes any com- 
polition without leave of the court, or takes any mo- 
hey or promiſe from the defendant to excuſe him, 
(which demonſtrates his intent in commencing the pro- 
ecution to be merely to ſerve his own ends, -and not 
for the public good) be ſliall forſeit 10 /, ſhall ſtand 
two hours on the pillory, and ſhall be for ever diſabled 
to ſue on any popular or penal ſtatute, | 

15. A conſpiracy alſo to indict an innocent man of 

felony falſe and malicioufly, who is accordingly indid- 
ed and acquitted, is a farther abuſe and perverſion of 
IG jaſtice; for which the party injured may either 

ave n civil acion by writ of conſpiracy, (of which we 
ſpoke in the preceding book ©). or the conſpirators, for 
there muſt be at leaſt two to form a conſpiracy, may be 
indicted at the ſuit of the king, and were by the antient 
common law d to receive what is called the villenous 
judgment; viz. to loſe their /iberem legem, whereby 
they are diſcredited. and diſabled as jurors or wit- 

es; to forfeit their goods and chattels, and lands 

for life; to have thoſe lands waſted, their houfes 
ratſed, their trees rooted up, and their own bodies 
committed to priſon . But it now is the better 
opinion, that the villenous judgment is by long 


© See Vol. III. pag. 126. 1 Hawk, P. C. 193. 
Bro. Abr. t. conſpiracy, 28. ; 


* 


1 
diſuſe become obſolete: it not having been prondunted 


Th, 10. Wa Oy G 8s. 


for ſome ages: but inſtead thereof the delinquents are 


uſually ſenteneed to impriſonment, fine and pi 

To this head ny be referred the offence of dending 
letters, threatening to accuſt any) perſom of a tin 
puniſhable with death, tranſportation, pillory, or veher 
infamous puniſhment, with a view to extort from him 
any money or other; valuable chattals. This is punith- 
able by ſtatute 30 Geo. II. c. 24, at the diſeretion of the 
court, With fine, impriſonment, pillory, whipping, or 
trauſ porrat ion for ſeven years. 


16. The next offence againſt able jultiee in when ; 


the ſuit ic paſt itz commencement, and come to trial, 
And chat is the orime of wilful and corrupt perjury; 
which ts defined by fir Edward Coke t, to be a crime 
commirted when a lawful oath is adminiſtered, in ſome 
| Judicial proceeding, to a-perſon who ſwears wilfully, 
abſolutely, and falfly, in a matter material to the iſſue 
or point in que ſtion. The Jaw. takes no notice of an 
perjury but ſuch as is committed i in ſome court of jul. 
rice, having power to adminifter an oath ; or before 


Jome magiſtrate or proper:vfheer,. inveſted with a ſimi · 


lar authority, in ſome proceedings relative to a civil ſuit 
or à criminal proſecution ': for it eſteems all other oarhs 
unneceſſary at leaſt, and therefore will not puniſh the 
breach of them. For which reaſon it is much to be 
queſtioned, how. far any magiſtrate is {juſtifiable in tak- 
ing a voluntary affidavit in ny extrajudicial matter, ws 
is now ov [frequent upon every petty occaſion: ſinoe ĩt 


more chan poſſibie, tat by ſuch idle oaths a man may 


froquemly in foro confruentiae ũãnour the guilt, and t the 
tame lime [evade the temporal penakries, uf perjury. 


The perjury muſt a lſo be ä (chat is, commiaed 


malb nino) wilful, poſitive, and abſolute; not upon 
furprire, or ihr like: it alſo muſt be in ſome Point 


material tb the queſtion in. diſput $3 fur if it only be in 


ſoine — col lateral (cireuniftmce,' to which no vo- 
yard is paid, it is uo more pena] chan i in the wol umary 
extrajudioial eachs beſore - mentioned. Sabermames of 
r is the offence of procuring * 


13. Inſt, 164, N 
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a falſe oath, as conſtitutes perjury in the principal, 
The puniſhment of perjury and ſubornation, at com- 
mon law, has been various. It was antiently death; 
aſterwards baniſhment, or cutting out the tongue; then 


forfeirure of goods; and now it is fine and impriſon- 


ment, and never more to be capable of bearing teſti- 
amony®, But the ſtature 5 Eliz. c. 9. (if the offender 
be proſecuted thereon) inflicts the penalty of perpetual 
infamy, and a fine of 40/. on the ſuborner; and in de- 
fault of payment, impriſonment for ſix months and to 


ſtand with both ears nailed to the pillory. Perjury it- 
elf is thereby puniſhed with fix months impriſonment, 
perpetual infamy, and a fine of: 20l. or to have both 


ears nailed to the pillory. But the proſecution is uſu- 


ally carried on for the offence at common law; eſpe- 


cially as, to the penalties before inflited, the ſtatute 


2 Geo. II. c. 2-. ſuperadds a power, for the court. to 


order the offender to be ſent to the houſe of correction 
for a term not exceeding ſeven years, or to be tranſ- 
ported for the ſame period; and makes it felony with- 


out benefit of clergy to. return or eſcape within the time. 


It has ſometimes been wiſhed, that perjury, at leaſt 
upon capital accuſations whereby-another's life has been 
or might have been deſtroyed, was alſo rendered capi- 
tal, upon a principle of retaliation; as it is in all caſes 


by the laws of France b. And certainly the odiouſneſs 
of the crime pleads ſtrongly. in behalf of the French 


law. But it is to be conſidered, that there they admit 
_ witneſſes to be heard only on the fide of the proſecu- 
tion, and uſe the rack to extort a confeſſion from the ac- 
cuſed. In ſuch a conſtitution therefore it is neceſſary 
.to throw the dread of capital puniſhment into the other 
ſcale, in order to keep in awe the witnefles for the 


crown ; on whom alone the priſoner's fate depends: 


fo natural does one cruel: law beget another. But cor- 
poral and [pecuniary puniſhments, exile: and perpetual 
infamy, are more ſuited: to the genius of the Engliſh 
law ; where the fact is openly diſcuſſed between wit- 


neſſes on bor ſides, and the evidence for the crown may 


be contradieted and diſproved by thoſe of the priſoner. 


e 3 Inſt. 163. * Monteſq, Sp. L. b. 29. ch. 11. 
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Where indeed che death of an innocent perſon has ac- 
tually been the conſequence of ſuch wilful perjury, it 
falls within the guilt of deliberate murder, and de- 
ſerves an equal punifhment : which our antient law in 

fact inflicted i, But the mere attempt to deſtroy life by 
other means not being capital, there is no reaſon that an 
attempt by perjury: ſhould ; much leſs that this crime 
ſhould in 'all judicial caſes: be puniſhed with death. 
For to multiply capital punſhinents leſſens their effect, 
when applied to crimes of the deepeſt dye; and, de- 
teſtable as perjury is, it is not by any means to be com- 
pared with ſome other offences, for which only death 
can be inflicted : and therefore it ſeems already (except 
perhaps in the inſtance of deliberate murder by per- 
jury) very properly puniſhed by our preſent law; . 


which has adopted the opinion of Cicero *, derived 


from the law of the twelve tables, perjurii poena di- 
% ina, exitium ; humana, dedecus.” . 
17. Bribery is the next ſpecies of offence againſt 
public juſtice; which is when a judge, or other perſon 
concerned in the adminiſtration of juſtice, takes any 
undue reward to influence his behaviour in his office . 
In the eaſt it is the cuſtom never to petition any ſuperior 
for juſtice, not excepting their kings, without a preſent. - 
This is calculated for the genius of deſpotie countries; 
where the true principles of government are never un- 
derſtood, and it is imagined that there is no obligation 
from the ſuperior to the inferior, no relative duty o- 
ing from the governor to the governed. The Roman 
law, though it contained many ſevere injund ions — | 
bribery, as well for ſelling a man's vote in the ſenate _ 
or other public aſſembly, as for the bartering of com- 
mon juſtice, yet, by a ſtrange indulgence in one in- 
ſtance, it tacitly encouraged this practice; allowing 
the magiſtrate to receive ſmall preſents, provided they 
did not in the whole exceed a hundred crowns in the 
year *: not conſidering the infinuating nature and 
gigantic progreſs of this vice, when once admitted. 
Plato therefore more wiſely, in his ideal republic , 


1 Britton. c. 5. h m FF. 48. 11. 6, 
de Leg. 2. 9. » de Leg. l. 12. 
R 1 Hawk. P. C. 168. 


E 
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wal, 


orders thoſe who take preſents for doing their duty to be 
puniſned in the ſevereſt manner: And by the law of 
Atliens he that offered was alſo proſeeuted, as well as 
he chat received à bribe . In England this offence of 
taking bribes is puniſſied, in inferior | officers, with me 
and impriſonment ; and iv thoſe who- offer a bride, 
not: taken, the ſame v. But in j Na 1 — 
Ix the ſuperior ones, f it hath been abways looked upon 
as ſo heinous an offener, that the! chief juſtice 'Thorp 
 washabged for/it in the reign of Edward III. By 
ſtatute 11 Hen. IV. all judges and officers of che king, 
convicted of bribery; ſhall forfeit: treble the bribe, be 
puniſhed at the king's will, and: be diſcharged from the 
king's ſervice for ever. And fome- notable examples 
have been made in parliament, of perfons in the h 
eſt ſtations, and otherwrſe: very eminent and _y 
' contaminated: with this ſordid vice. | 
18. Embracery is an attempt te: 4 Ore 4 jury cor- 
ruptly to one ſide by promiſes, perſaafions, enmreaties, 
money, entertainments, and the like“. The punith- ? 
ment for the.perſon embracing is by fine and impriſon- 
ment.; and for the juror ſo embraced, if ie be by tak. 
ing money, the puniſhment is (by divers ſtatutes of ihe 
reign of Edward III.) perpetual *. impriſonment 
for a year, and forfeiture of the tenfold value. | 

19. The falfe verdickt of jurors, whether occafioned b 
| embracery or not, was antiently conſidered as crimina 

and. therefore exemplarily puniſhed: by attaint in the 
manner formerly mentioned *, 

20. Another offence of the ſame ſpecies is the md 
gence of public officers, entruſted with the adminiſtration 
- of- juſtice, as ſheriffs, coroners, conſtables, and the like: 
which makes the offender liable to be fined; and'in 
very notorious caſes will amount to. a forfeiture of his 
office, if it be a beneficial one.. Alſo the omitting to 
apprehend perſons, offering ſtolen iron, lead, and other 
metals to ſale, is a miſdemeſnor, and puniſhable by a a 


Pott. Antiq, b. x c. 2% * 1 Hawk. P. C. 259. 
» 3 loft, 147. dee Vol. III. pag. 402, 405. 
« Ibid. 146, f Tz Hawk. P. Ca 268. — a 
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ſtated fine, or impriſonment, in purfuance of the ſtatute 
29 Geo, II. c. 30. | | Ss 
21. There is yet another offence againſt public juſtice, 
which is a crime of deep malignity ; and ſo much the 
deeper, as there are many appartunities of putting it in 
practice, and the power aud: wealth of the offenders 
may often deter the injured from a legal proſecution. 
This is the oppreſſion and. tyrannical partiality of. judges, 
Juſtices, and other ————_ the adminiſtration an 
under the colour of their office. | However, when pro- 
ſecuted, either by impeachment in parliament, or by 
information in the court of king's, bench, (according to 
the rank of the offenders) it is ſure to be ſeverely 
puniſhed with forfeiture of their offices, (either conſe- 
quential or immediately) fines,” impriſonment, or other 
diſcretionary cenſure, regulated by the nature and ag- 
gravation of the offence committed, : : 
22. Laſlly, extortion is an abuſe of public juſtice, 
which conſiſts.in any officer's unlawfully taking, by co- 
tour of his office, from any men, any-money or thing, of 
value, that is nat due to him, or more-than is due, or 
before it is due n.. The puniſhment is fine and impriſon- 
ment, and ſometimes a forfeiture of the oſſice. 


21 Hawk, P. C. 170. 
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JE are next to conſider offences againſt the public 
'Y_ peace; the conſerration of which is intruſted 
to the king and his officers, in the manner and for the 
reaſons which were formerly mentioned at large , 
Thele offences are either ſuch as are an actual breach 
of the peace; or conftruQively ſo, by tending to 
make others break it. Both of theſe ſpecies are alſo 
either felonious, or not felonious. The felonious 
breaches of the peace are ſtrained up to that degree of 
malignity by virtue of ſeveral modern ſtatutes : and, 
V „ HE 
1. Theriotous aſſembling of twelve perſons, or more, 
and not diſperſing upon proclamation. This was firſt 
made high treaſon by ſtatute 3 & 4 Edw. VI. c. 5. 
when the king was a minor, and a change in religion 
to be effected: but that ſtatute was repealed by ſtatute 
1 Mar. c. 1. among the other treaſons created ſince the 
25 Edw. III; though the prohibition was in ſubſtance 
re · enacted, with an inferior d of puniſhment, by 
ſtature 1 Mar. ſt. 2. c. 12, which made the ſame of- 
fence a ſingle felony. Theſe ſtatutes ſpecified and par- 
_ ticularized the nature of the riots they were meant to 
ſuppreſs ; as, for example, ſuch as were ſet on foot 
with intention to offer violence to the privy council, or 
to change the laws of the kingdom, or for certain other 
ſpecific purpoſes : in which caſes, if the perſons were 
commanded by proclamation t6 diſperſe, and they did 
not, it was by the ſtatute of Mary made felony, 
but. within the benefit of clergy ; and alſo the act in- 
demnified the peace officers and their aſſiſtants, if they 
killed any of the mob in endeavouring to ſuppreſs ſuch 
riot. This was thought a neceſſary ſecurity in that 
ſanguinary reign, when popery was intended to be re- 


Vol. I. pag. 118. 268. 350, 
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diſcon- 

; but at frſt it was 
was rds coitinued for tha 


defined and ſpecihed. what 
ſhould be accaunted a riot, the ſtatute 1 Geo. I. c. 5. 
enaQs,, generally, that if any twelve perſons. are un- 
lawfully aſſembled to the diſturbance of the peace, and 


the former acts expre 


Cc 


any one. juſtice of ihe; peace, ſheriff, under-fheriff, or 
mayor of a town ſhall think proper to command them 
bx proclamarion to diſperſe, . if they contemn his or- 
ders and continue together for one hour afterwards, 
ſuch contempt ſliall be felony without benefit of clergy. 
And farther, if the reading of the proclamation be by 
farce oppoſed, or the reader. be in any manner wilfully 
hindered. from the reading of it, ſuch oppoſers and 
hinderers are felons without benefit of clergy : and all 
perſons to whom ſuch proclamation. ought to have been 
made, and knowing, of ſuch hinderance, and not diſ- 
perſing, are felons without benefit of clergy. There is 
the like indemnifyiug clauſe, in caſe any. of the mob 
be unfortunately killed in the endeavour to ſuppreſs - 
them; being copied from the act of queen 2 
And, by a ſuhſequent clauſe of the new act, if any per- 
ſon, fs riatouſly aſſembled, begin even before procla - 
mation to pull down any church, chapel, meeting- 
baouſe,  dwelling-houſe, or out-houſes, they ſhall be 
felons without benefit of clergy, 2 | e 

2. By ſtatute 1 Hen VII. c. 7. unlawful hunting in 
any legal foreſt, park, or warren, not being the king's 
property, by nig lit, or with painted. fares, was declared 
to be ſingle felony. But now by the ftatute 9 Geo. I. c. 
22. to appear armed in any incloſed or place 
| — are uſually kept, or = any warren for hares 
For. IV. | : ER 
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or conjes, or in any high road, open heath, common, 


dr dog, by day or night, with faces blacked ot other- 


wiſe diſguiſed, or (being ſo diſguiſed) to hunt, wound, 
kill, 12 254 any 45 0 rob 1 be to ſteal Aſh, 
or to procure by gift or protniſe of reward any perſon 
to join them in ſuch unlawful act, is felony without be- 
nefit of clergy. I mention theſe offences in this place, 
not on account of the damage thereby done to private 
property, but of the manner in which that damage is 
committed; namely, with the face blacked or with 
other diſguiſe, and being armed with offenſive weapons, 
to the breach of the public peace and terror of his 
majeſty's ſubjects. | 5 
3. Alſo by the ſame ſtatute 9 Geo. I. c. 22. amended 
by ſtatute 27 Geo. II. c. 15, knowingly to ſend any letter 
without a name, or with a fictitious one, demanding 
money, veniſon, or any other valuable thing, or Hreai- 
ening (without any demand) to kill any of the king's 
ſubjects, or to fire their houſes, out-houſes, barns, or 
ricks, is made felony without benefit of clergy, This 
offence was formerly high treaſon by the ſtatute 8 Hen, 
V. c. 5. i | 
4. To pull down or deſtroy any och, fluice, or 
floodgnte, erected by authority of parliament on a navi- \. 
Sy river, is by ſtatute 1 Geo. II. ft. 2. c. 19. made AG 


elony, puniſhable with tranſportation for ſeven years [B]. N 
By the ſtatute 8 Geo. II. c. 20. the offence of deſtroying 
ſuch works, or reſcuing any perſon in cuſtody for the N 
ſame, is made felony without the benefit of clergy ; and 

it may be inquired of and tried in any adjacent county, 
as if the fact had been therein committed. By the fla- N 
tute 4 (eo. III. c. 12. maliciouſly to damage or deftroy N 
any banks, ſluices, or other works on ſuch navigable \\ 
rivers, to open the - floodgates, or otherwiſe obſtruct the 
e See is again made felony, puniſhable with 
tranſportation for ſeven years. And by the ſtatute \ 
7 Geo. III. c. 40. (which repeals all former acts relating N | 
to turnpikes) maliciouſly to pull down or otherwiſe de N 


ſtroy any turnpile gate, or fence, toll-houſe, or weighing - J 


— — 


; \ 
[a] This ſtatute of 1 Geo. II. R. 2 c. 19. after feral cot" 
| AJ 


nuances, was ſuffered to expire in 1748. JD 
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engire thereunto belonging, erected by authority of 
parliament, or to reſeue any perſon in cuſtody for the 
fame, is made felony without benefit of clergy z and 
the. inditment may be inquired of and tried in any ad- 
jacent county [el. The remaining offences againſt the 
public peace are merely miſdemeſnors, and no felonies z 
as VE | 

6. Affrays, (from affraier, to terrify) are the fighting 
of two or more perſons in ſome public ym to the 
terror of his majeſty's ſubjects: for, if the fighting be 
in private, it is no affray but an aſſault *, Affrays may 
be ſuppreſſed by any private perſon preſent,” who is 
juſtifiable in endeavouring to part the combatants, 
whatever conſequence may enſue ©. But more eſpe- 
cially the conſtable, or other ſimilar officer, however 
denominated, is bound to keep the peace; and to that 
purpoſe may break open doors to ſuppreſs an affray, or 
apprehe e affravers ; and may either carry them 
before a juſtice, or impriſon them by his own authority 
for a convenient ſpace till the heat is over; and may 
then perhaps alſo make them find ſureties for the peace 4. 
The puniſhment of common affrays is by fine and im- 
priſonment ; the meaſure of which muſt be regulated 
by the circumſtances of the caſe : for, where there is 
any material aggravation, the puniſhinent eee 
ably increaſes, As where two perſons coolly and de- 
liberately engage in a duel: this being attended with 
an apparent intention and danger of murder, and 
being a high contempt of the juſtice of the nation, is 


a ſtrong aggravation of the affray, though no miſchief 


has actually enſued . Another aggravation is, when 


b 1 Hawk, P. Co 134+» ; 1 Lid. 137+ 


bid, 136, id. 138, 


ei] This ſtatute of 7 Geo, III. c. 40. is repealed by the 13 
© Geo, III. c. $4. and thereby the offence is made fe ony, and 
» tranſportation for ſeven years, or impriſonment for any time 

not exceeding three years, at the diſcretion of the judge (d 


(4) [The ſtatute of 23 Geo. III. c. 84. except ſuch parts 
thereof as have been repealed, varied, or altered, by any ſubſe- 
quent acts of parliament, is extended by ſtatute 21 Geo, IH, c. 
20, to all acts of parliament which have been made fince the 
time of the paſſing the ſaid act of 13 Geo, III. and which ſhall 
hereafter be made for amending and repairing any particular 


- Turnpike roads in England.] 
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thereby the officers of juſtice are diſturbed in the due 
execution of their office: or where a reſpect to the 
ticular place ought to reſtrain and regulate men's 
haviour, more than in common ones; as in the king's 
court, and the like. And upon the ſame account alſo 
all offences in a church or church-yard are eſteemed 
very heinous offences, as being os mee, to him to 
whoſe fervice thoſe places are conſecrated, Theres 
fare: mere quarrelſome words, which are neither an 
affray nor an offence in any other place, are penal here. 
For it is enacted by ſtatute 5. & 6-Edw. VI. c. 4, that 
If, any- perſon ſhall, by words only, quarrel, chide, or 
i. in a church or church-yard, the ordinary ſhall 
ſuſpend him, if a layman, ab ingreſſu ecclefiae ; and, 
if, a clerk in orders, — the miniſtration of his office 
during pleaſure, And, if any perſon in ſuch chureh 
or church- yard proceeds to ſmite or lay violent hands 
upon another, he ſhall be excommunicated ip/o facto; 
or if he ſtrikes him with a weapon, or draws any 
weapon with an intent to ſtrike, he ſhall beſides ex- 
communication (being convicted by a ju y) have one 
of his ears cut off; or, having no ears, be branded 
with the letter F in his cheek. Two perſons may be 
guilty of an affray; but, „ 5 
6, Riots, routs, and unlawful aſſemblies, muſt ha ve 
three perſons at leaſt to conſtitute them. An unlawful 
aſſembly is when three, or more, do aſſemble them- 
ſelves together to-do an unlawful act, as to pull down 
incloſures, to deſtroy a warren-or the game therein; 
and part without-doing it, or making any motion to- 
wards it f. A rout-is where three or more meet to do 
an unlawful act upon a common quarrel, as forcibly 
breaking down fences upon a right elaimed of common, 
or of way; and make ſome advances towards it 2. A 
riot is where three or more actually do. an unlawful 
act of violence, either with or without a common cauſe 
of quarrel h: as if they beat a man, or hunt and kill 
game in another man's park, chaſe, warren, or liberty; 
or do any other unlawful act with force and violence; 
or even do a lawſul act, as removing a nuſance, in 2 
violent and turuultuous manner. The puniſhment of 


. * 3 Inſt. 176. 


f 4 Inſt. 176 
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unlavrſul aſſemblies, if to the number of twelve, we 
bave juſt now ſeen, may be capital, acœording to the 
circumſtances chat attend it; but, from the number of 
three to eleven, is by fine and impriſonmeat only. The 
ſame is the caſe in riots and routs by the common Jaw; 
to which the pillory in very enormous cafes has been 
ſometimes ſuperadded . And by the ſtatute 13 Hen. 
IV. c. 7, any to juſtices, together with the ſheriff or 
under-ſheriff of the county, may come with the He 
comtntus, if need be, and ſy prefs any fuch riot, al- 
fembly, or rout, arreſt the rioters, and record uf on 
the ſpot the nature and circumſtances of the whole 
tranſaction; which record alone ſhall be a ſufficiem 
conviction of the offenders, In the interpretation of 
which ſtatute it hath been holden, that all pe- ſons, no- 
blemen and others, except women, clergymen, perſons 
decrepit, and infants under fifteen, are bound to at- 
tend the juſtices in ſuppreſſing a riot, upon pain of fine 
and impriſonment; and that any battery, wounding, 
or killing the rioters, that may happen in ſuppreſſing 
the riot, is juſtifiable k. So that our antient law, pre- 
vious to the modern riot act, ſeems pretty well to [A 
guarded againſt any violent breach of the public peace; 
eſpecially as any riotous aſſembly on a public or general 
account, as to redreſs grievances or pull down all in-. 
clofures, and alſo reſiſting the king's forces if ſent to 
keep the peace, may amount to overt acts of high trea- 
ſon, by levying war againſt the king, i 
7. Nearly related to this head of riots is the offence. 
of tumultuous petitioning ; which was carried to an 
enormous height in the times preceding the grand re- 
bellion. Wherefore by ſtature 1 3'Crr, II. i. 1. e. 5. 
it is enacted, that not more than twenty names ſhall 
be ſigned to any petition to the king or either houſe of 
parliament, for any alteration of matters eſtabliſhed 
y law in church or ſtate ; unleſs the contents thereof 
be previouſly approved, in the country, by three juſtices, 
or the majority of the grand jury at the affiſes or 
_ 'quarter-ſefſions ;. and, in London, by the lord mayor, 
aldermen, and common council r: and that no petition 
: 1 Hawk. P. C. 159. K 1 Hal. P. C. 495. 1 Hawk. P. C. 161. 
This may be one reaſon (among others) why the corpora- 
tion of London has, fince the reſtoration, uſually taken the 


lead in petitions to parliament. for the altcration is ol 
bliſned law. P | of any eſta- 
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ſhall be delivered by a company of more than ten 
perſons: on pain in either caſe of incurring a penalty 
not exceeding 100 J. and three months impriſonment. 

8. An eighth offence againſt the public peace is that 
of a fercible entry or detainer; which is committed by 
violently taking or keeping poſſeſſion of lands and te- 
nements, with menaces, force, and arms, and without 
the authority of law. This was formerly allowable to 
every perſon diſſeiſed, or turned out of poſſeſſion, 
unleſs his entry was taken away or barred by his own 
neglect, or other circumſtances; which were explained 
more at large in a former volume l. But this being 

found very prejudicial to the public peace, it was 
thought neceſſary by ſeveral ſtatutes to reſtrain all per- 
ſons from the uſe of ſuch violent methods, even of 
doing themſelves juſtice ; and much more if they have 
no juſtice in their claim ®. So that the entry now al- 
lowed by law is a peaceable one ; that forkidden is 
ſuch as is carried on and maintained with force, with 
violence, and unuſual weapons. By the ſtatute 5 Ric, 
II. ft. 1. c. 1. c. 8. all forcible entries are puniſhed 
with impriſonment and ranſ--n at the king's will, And 
by the ſeveral ſtatutes of 15 Ric. II. c. 2. 8 Hen. VI. 
c. 9. 31 liz. c. 11. and 21 Jac. I. c. 15. upon any 
forcible entry, or forcible detainer after peaceable en- 
try, into any lands, or benefices of the church, one or 
more juſtices of the peace, taking ſufficient power of 
the county, may go to the place, and there record the 
force upon his own view, as in caſe of riots ; and 
upon ſuch conviction may commit the offender to gaol, 
till he makes fine and ranſom to the king. And more- 
over the juſtice or ji ſt ces have power to ſummon a 
jury, to try the forcible entry or detainer complained 
of: and, if the ſame be found by that jury, then, beſides 
the fine on the offender, the juſtices ſhall make reſtitution 
by the ſheriff of the poſſeſſion, without inquiring into 
the merits of the title; for the force is the only thing 
to be tried, puniſhed, and remedied by them: and the 
fame may be done by indictment at the general ſeſſions. 
But this proviſion does not extend to ſuch as endeavour 
to maintain poſſeſſion by ſorce, where they themſelves, 


See Vol. III. page 174, Gr. 1 Hawk, P. C. 141- 
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or their anceſtors, have been in the peaceable en- 
joyment of the lands and tenements, for three years 
immediately preceding *. 15 8 Ws 
8e : 7 #4 «Jo © Acct . * . , {4 
9. The offence of riding or going armed, with dan- 
gerous or unuſual. weapons, is a crime againſt the pyb- 
if Pences by terrifying the good. people of the land; 
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is particularly prohibited by the ſtatute of Nof- 
thampton, 2 Edw. III. c. 3. upon pain of forfeiture of 
the arms, and impriſonment during the king's plca- 
ſure: in like manner as, by the laws of Solon, every 
Athenian was finable who walked about the city in ar- 
por Yu EE: %% wy 
10. Spreading falſe nexvs, to make diſcord between 
the king and Ph Ae concerning any great man of 
the feaſts. is puniſhable by common law? with fine 
and impriſonment ; which is confirmed by ſtatutes 
Weſtm. 1. 3 Edw. I. c. 34, 2 Ric. Il. ſt. 1. c. 5, and 12 
Ric, II. c. 11. CEL 353 
11. Falſe and pretended prophecies, with intent to diſ- 
turb the peace, are equally unlawſul, and more penal; 
as they raiſe enthuſiaſtic jealouſies in the people, and 
terriſy them with imaginary fears. They are therefore 
puniſhed by our law, upon the ſame. principle that 
ſpreading of public news of any kind, without commu- 
nicating it firſt to the magiſtrate, was prohibited by the 
antient Gauls 2. Such falſe and pretended prophecies 
were puniſhed capitally by ſtatute 1 Edw. VI. c. 12, 
which was repealed in the reign of queen Mary. Ard 
now by the ſtatute 5 Eliz, c. 15. the penalty for 
the firſt offence is a fine of ten pounds and one year's 
impriſonment; for the ſecond, Petits of all goods 
and chattels, and impriſonment during life, | 
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Holding over by force; ** mis rumore aut fawa acceperie, 

. Where the tenant's title was ti ad magiſtratum deferat, neve 
under a leaſe, now expired, is © cum alis communicet : quod ſacpe 

: fajd to be a forcible detainer, ** homines temeraries atque imperi- 


. (Cro, Jac, won g inte tos falſis rumoribus terreri, et gd 
* Pott, Antiq. b. 1. c. 26, *© facinus impe li, et de ſummis re- 
P 2 Inſt, 226. 3 Inſt. 198. * bus confilium, capere, cognitum 
* ©© Habent legibus ſanctim, fi & eff. . Cæſ. ue bell. Gall. lib. 


ui quid de republica c finiti> 6. cap 19. 
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12. Beſides actual breaches of the peace, any thing 
that rends to provoke or excite others to break it, is an 
_ offence of the ſan e denomination, Therefore challenges 
to fight, either by word or letter, or to be the bearer - 
of ſuch challenge, are puniſhable” by fine and impri- 
ſonment, according to the circumftances of the offence?. 
If this challenge ariſes on account of any money won 
at gaming, or if any affault or affray happen upon ſuch 
account, the offender, by ftatute 9 Ann. c. 14. ſhall 
forfeit all his goods to the crown, and ſuffer two years 
im riſonment. „„ | | 

13. Of a nature very ſimilar to challerges are i- 
bels, libelli ſam ſi, which taken in their argeſt and 
moſt extenſive ſunſe, ſignify any writings, pictures, or 
the like, of an immoral or illegal tendency; but, in the 
ſenſe under which we are now to conſider them, are 
malicious defamations of any perſon, and eſpecially a 
magiſtrate, made public by either printing, writing, 
Ggns or pictures, in order to provoke him to wrath, or 
expoſe him to public hatred, contempt and ridicule “. 
The direct tendency of theſe libels is the breach of the. 
public peace, by carne up the objects of them to re- 
venge, and perhaps to bloodſhed. The communica- 
tion of a libel to any one perſon is a publication in the 
eye of the law ©; and therefore the ſending an abuſive 
private letter to a man is as much a libel as if it were 
openly printed, for it equally tends to a breach of the 

ace t. For the ſame reaſon it is immaterial with re- 
Feet to the eſſence of a libel, whether the matter of it 
be rue or falſe u; ſince the provocation, and not the 
ſalſny, is the thing to be puniſhed criminally ; though, 
doubtle's, the falſhood of it may aggravate its guilt, 
and enhance its puniſhment, In a civil action, we may 
remember, a libel muſt appear to be falſe, as well as 
ſeanda lous ; fer, if the charge be true, the plaintiff 
bas received ro private injury, and has no ground to 
demand a compenſation for himſelf, whatever offence 


* 1 Hawk, P. C. 135. 138, Hawk. P. C. 195, 

* Ibid. 193. Moor. 627. 5 Rep. 1253. 

f Moor. 813. Sy 11 Mod, gg. 

2 Brownl. 151. 13 Rep, „See Vol, III. pag. 125. 
35. Hob. 215. Poph. 139. 1 | : 
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it may be againſt the public peace: und therefore, upon 


2 civil action, the truth of the accuſation may be plead- 


ed in bar of the ſuit. But, in a criminal proſecution, 
the tendency which all libels have to create animoſities, 
and to diſturb the public peace, is the whole that tho 
law conſiders. And therefore, in ſuch proſecutions, 


the only points to be inquired into are, firſt, the max- 


ing or publiſhing of the book or writing ; and ſecondly, 
ther the matter be criminal: and, if both thefe 
points are againſt the defendant, the offence againſt the 
public is complete. The puniſhment of ſuch libellers, 
for either making, repeating, printing, or publithing, 
the libel, is fine, and ſuch corporal puniſhment as the 
court in its diſcretion ſhall inflict; regarding the quan- 
tity of the offence, and the quality of the offender *. - 
the law of the twelve tables at Rome, libels, which af 
fected the reputation of another were made a capital 
_ offence : but, before the reign of Auguſtus, the puniſh- 
ment became corporal only ?. Under the emperor Va- 
lentinian * it was again made capital, not or ly to write, 
but to publiſn, or even to omit deſtroying them, Our 
law, in this and many other reſpects, ᷑orreſponds ra- 
ther with the middle age of Roman juriſprudence, 
when liberty, learning, and humanity, were in their 
ſull vigour, than with the cruel edicts that were eſtab- 


liſhed 1n the dark and tyrannical ages of the antient - 


cemviri, or the later emperors, 


In this, and the other inſtances which we have lately 
conſidered, where blaſphemous, immoral, treaſohable, 


ſchiſmatical, ſeditious, or ſcandalous libels are pu- 
niſhed by the Engliſh law, ſome with a greater, others 
with a leſs degree of ſeverity; the liberty of the preſs, 
RY underitood, is by no means infringed or vio- 
Jared. The liberty of the preſs is indeed eſſential to. 
the nature of a free ſtate: but this conſiſts in laying n@ 

previous reſtraints upon publications, and not in Freedom 
from cenſure for cria:inal matter when publiſhed. 
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man 
Every free ple has an undoubted right to lay what ſen- 
timents h aſes before the public: to forbid this, is 
to deſtroy the freedom of the preſs ; bur if he publiſhes 
what is improper, miſchievous, or illegal, he muſt 
take the conſequence of his own temerity. To ſubject 
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the preſs to the reſtrictive power of a licenſer, as was 


formerly done, both before and ſince the revolution , 
is to ſubject all freedom of ſentiment to the prejudices 
of one man, and make him the arbitrary and infallible 
judge of all controverted points in learning, religion, 
and government. But to puniſh (as the law does at pre- 
ſent) any dangerous or offenſive writings, which, when 
publiſhed, ſhall on a fair and impartial trial be adjudg- 


ed of a pernicious tendency, is neceſſary for the pre- 


ſervation of peace and good order, of government and 


religion, the only ſolid foundation of civil liberty. 
Thus the will of individuals is ſtill left free; the abuſe 


only of that free will is the object of legal puniſhment. 
Neither is any reſtraint hereby laid upon the freedom 
of thought or inquiry: liberty of private ſentiment is 


2 The art of printing, ſoon 
aſter its introduction, was 
looked upon (as well in En- 


gland as in other countries) as 


merely a matter of ſtate, and 
ſubje& to the coercion of the 
crown, It was therefore re- 


gulated with us by the king's 


proclamations, prohibitions, 
charters of privilege and of li- 
cence, and finally by the de- 


crees of the court of ſtarcham- 
ber; which limited the number 


of printers and of preſſes which 
each ſhould employ, and pro- 


- hibited new pubiications, un- 
leſs previouſly approved by 


proper licenſers. On the de- 


. molition of this odious juriſ- 


diction in 1641, the long par- 


. liament ef Charles I, after 


their rupture with that prince, 
aſſumed the ſame powers as 


the ſtarchamber exerciſed with 
.. reſpea to the licenſing of 


books; and in 1643, 2647, 
1640, and 3652, (Scobell, i, 


- 


44. 134, ii, 88. 230.) iſſued 


their ordinances for that pur- 
poſe, founded principally on 
the ſtarchamber decree of 1637, 
In 1662 was paſſed the ſtatute 
13 & 14 Car, II. c. 33. which 
(with ſome few alterations) 
was copied from the parlia- 
mentary ordinances. This act 
expired in 1679, but was re- 


vived by ftatute 1 Jac. II. c. 


17. and continued till 1692, It 
was then continued for two 
years longer by ſtatute 4 W. & 


M. c. 24. but though frequent 


attempts were made by the go- 
vernment to revive. it, in the 
ſubſequent part of that reign, 
(Com. Journ, 11 Feb. 1694. 
26 Nov. 1695. 22 OR, 1696. 
9 Feb. 1697, 31 Jan. 1698.) 
yet the parliament reſiſted it ſo 
ſtrongly, that it finally expired, 
and the preſs became properly 
free, in 1694; and has ever 
ſince ſo continued, 
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ſtill leſt; the diſſeminating, or making public, of bad 
ſentiments, deſtructive of the ends of ſociety, is the 
crime which ſociety corrects. A man (ſays w five wri- 
ter on this ſubjeR) may be allowed to keep poiſons in 
his cloſet, but not publicly to vend them as cordials, 
And to this we may add, that the only plauſible argu- 
ment 1 the reſtraining the juſt free- 
dom of the preſs, “ that it was neceſſary to prevent 
the daily abuſe of it,” will entirely loſe its force, when 
it is ſhewn (by a ſeaſonable exertion of the laws) that 
the preſs cannot be abuſed to any bad (purpoſe; with- 
out incurring a ſuitable puniſhment ; whereas it peyer 
can be uſed to any good one, when under the controul 
of an inſpeRor, So true will it be found, that to cen- 
fre te lceniouneſs, is to maintain the ber, of he 
a. „ OI Ma e 
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or OFFENCES 4 PUBL 10 0 
TRADE. 7 04h 


FFENCES againſt public trade, like thoſe of the 
O preceding claſſes, are either felonious, or not fe- 
lonious. Of the firſt ſort are, MET I , OOO» 
1, Owling, ſo called from its w__ uſdally carried on 
in the night, which is the offenee of tranſpurting woo! 
or ſheep out of this kingdom, to the detriment of its ſta- 
ple manufacture. This was ſorbidden at common law“, 
and more particularly by ſtatute :1 Edw. III. e. 1. 
when the importance of our woollen manufacture was 
firſt attended to; and there are now many later ſtatutes 
relating to this offence, the moſt uſeful and principal of 
which are thoſe enacted in the reign of queen Elizabeth, 
and ſince. The ſtature 8 Eliz. c. 3. makes the tranſ- 
portation of live ſheep, or embarking them on board 
any ſhip, for the firſt offence forfeiture of goods, and im- 
priſonment for a year, and that at the end of the year 
the left hand ſhall be cut off in ſome public market, and 
ſhall there be nailed up in the openeſt place; and the 
ſecond offence is ſelony, The ſtatutes 12 Car. II. c. 32. 
and 7 & 8 W. III. c. 28. make the exportation of wool, 
ſheep, or fuller's earth, liable to pecuniary penalties, 
and the forfeiture of the intereſt of the ſhip and cargo by 
the owners, if privy; and confiſcation of goods, and 
three years impriſonment to the maſter and all the mari- 
ners. And the ſtatute 4 Geo. I. c. 11. (amended and 
farther enforced by 12 Geo. II. c. 21. and 19 Geo. II. 
c. 34.) makes it tranſportation ſor ſeven years, if the 
| penalties be not paid. | | | 
2. Smuggling, or the offence of importing goods 
without paying the duties impoſed thereon by the laws 


Mir. c. 1. F. 3. 
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of the cuſtoms and exciſe, is an offenee generally con- 
nected and carried on hand in hand wich the former. 
This is reſtrained by a great variety of ſtatutes, which 
inflict pecuniary penalties and ſeiſure of the goods for 
clandeſtine ſmuggling ; and affix the guilt of felony, 
with tranſportation for ſeven years, upon more open, 
daring, and vowed practices: but the laſt of them, 
14 Geo. II. e. 34. is for this purpoſe in/ar omnium; for 
it makes all forcible acts of ſmuggling, carried on in 
defiance of the laws, or even in diſguiſe to evade them, 
felony. without benefit of clergy : enacting, that if three 
or more perſons ſhall aſſemble, with fire-arms or other 
offenſive weapons, to aſſiſt in the illegal exportation or 
importation of goods, or in reſcuing the ſame after ſei- 
ſure, or in reſcuing offenders in cuſtody for ſach of- 
fences ; or ſhall! paſs with ſuch goods in diſguiſe ; or 
ſhall wound, ſhoot at, or aſſault any officer of the reve- 
nue when in the execution of their duty; ſuch perſons 
ſhall be felons without the benefit of clergy. As to that 
branch of the ſtatute, which required any perſon, charg- + 
ed upon oath as a ſmuggler, under pain of death, to 
ſurrender himſelf upon proclamation, it feems to be ex- 


pired; as the ſubſequent ſtatutes , which continue the 


original act to the preſent time, do in terms continue 
only ſo much of the ſaidaQ as relates to the pruni/Aament 
oſ the offenders, and not to the extraordinary method 
of apprehending or cauſing them to ſurrender : and for 
offences of this poſitive ſpecies, where puniſhment 
| (though neceſſary) is rendered ſo by the laws themſelves, 
which by impoſing high duties on commodities increaſe 
the temptation to evade them, we cannot ſurely be too 
cautious in infliQting the penalty of death f o] 

d Stat, 26 Geo, I. c. 32. 32 © See Vol, I. pag. 317. Bec- 
Geo, II, e. 18. 4 Geo. III. car. ch. 33, | 
6 1th. x76 8 


1 * 2 4 "5 6 


big By the ſtature 19 Geo. III. c. 69. §. 23. Whereas by 
an act made in the nineteenth year of his late majeſty kin 

Geo. II. which was fo continue in force for ſeven years a5 
by ſeveral 1 acts hath been continued until Sept. 


19, 1785, and from thence to the end of the next ſeſſion of 
8 perſons charged {with being guilty of offences 
n the ſaid act mentioned were required to ſurrender thein- 
ſelves within a time limited, and that on their negle or 
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3. Another offence againſt public trade is fraudulent 
bankruptcy, which was ſufficiently ſpoken of in a former 


— 


refuſal of ſurrender they were to be deemed to be convicted 
and attainted of felony : and whereas doubts have ariſen, 
, whether the methods preſcribed in the ſaid act, relative to 


the apprehending and harbouring the offenders, or for 


cauſing them to ſurrender, were re- enaòted anfl continued 


by the ſaid ſeveral acts; it is enacted and declared, that 


all the rules, matter and things, relative to the ſurrender, 
' proclaiming, apprehending, harbouring, and puniſhing 
ſuch offenders, are continued and re-enatted by the ſaid 


ſeveral acts continuing the ſaid recited act. Which rules 
are to the following effect: we | 
When any perſon ſhall be charged with any the ſaid of- 


fences, before a juſtice of the peace, by information on 
_ oath, the juſtice ſhall certify the ſame under his hand and 


ſeal, and return the information to a ſecretary of ſtate, 


who ſhall lay the ſame before the king in council; who 
may thereon make his order, commanding the offender to 
- ſurrender in forty days after the firſt publication thereof in 


the gazette, to one of the judges of the king's bench or a 


juſtice of the peace, who thereon ſhall commit him to gaol, 


to anſwer the charge againſt him according to due courſe 


of law: which order the clerks of the privy council ſhall 
* cauſe to be forthwith publiſhed in the two ſuccefſive ga- 
zettes, and to be tranſmitted to the ſheriff where the of- 
fence was committed; who ſhall in fourteen days cauſe 


the ſame to be proclaimed between ten in-the morning and 


two in the afternoon, in the market places, on the market 


days, of two market towns in the ſame county, near the 
place where the offence was committed ; and a copy of the 
order ſhall be affixed on ſome public place in the ſaid towns: 
And if ſuch offender ſhall not ſurrender purſuant to ſuch 


. arder, or eſcape after ſurrender, he ſhall be attainted of fe- 
lony without benefit of clergy. | 


And if any perſon, after the time appointed for ſurrender, | 


ſhall knowingly harbour ſuch offender ; he ſhall, on con- 


viction within one year, be guilty of felony, and traul- 


ported for ſeven years, | 


And every perſon who ſhall take, or diſcover ſo that he 


may be taken, any perſon ſo advertiſed and not ſurrender- 


ing, and cauſe him to be brought before a judge of the 


king's bench, or juſtice of the peace for London or Mid- 


dleſex (who ſhall commit him io Newgate), ſhall receive 
5ool. in one month after execution awarded, from the com- 
miſſioners of the cuſtoms or exciſe reſpeRively ; and if an 
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volume 4; I ſhall therefore here barely mention the ſe- 


veral ſpecies of fraud, taken notice of by the ſtatute 
law ; vis. the bankrupt's negle& of ſurrendering him- 
ſelf to his creditors : his non-conformity to the directi- 
ons of the ſeveral ſtatutes ; his concealing or embezzling 
his effects to the value of 20. and his withholding any 
books or writings with intent to defraud his creditors ; 


all which the policy of our commercial country has made 


felony without benefit of clergy . And iudeed it is al- 
lowed by ſuch as are the molt averſe to the infliction of 


5 capital puniſnment, that the offence of fraudulent bank- 


ruptcy, being an atrocious ſpecies of the crimen falſi, 
ought to be put upon a level with thoſe of forgery 
and falſify ing the coin f. And, even without actual 


4 See Vol. II. pag. 481, 432, 


© Stas. 5 Geo, II. c. zo. 440 | 


—— _. 


offender, againſt whom no ſuch order in council ſhall have 
been made, ſhall himſelf ſo diſcover or apprehend any 


other againſt whom an order hath been made; he ſhall be 


acquitted of all his own offences for which no proſecution 
is then commenced, and ſhall alſo have his ſhare of the re- 
ward; and if any perſon ſhall be maimed or grievouſly 
. wounded in apprehending ſuch offender; he ſhall receive 
gol. over and above ſuch other reward as he may have as 
apprehender ; and if any perſon ſhall be killed in appre- 
hending, his executors or adminiſtrators ſhall receive 100/. 
But this ſhall-not prevent miniſters of juftice from tak- 
ing ſuch offender by the ordinary courſe of law; but if he 
ſhall be taken before the expiration of the time limited for 
his ſurrender, no further proceedings ſhall be had upon the 
order made in council, but the offender ſhall be brought to 
trial by due courſe of law. | | | 
And if any offender, before order for his ſurrender, ſhall 
| diſcover two or more accomplices, ſo as they may be con- 
victed; he ſhall receive gol. for each, and be diſcharged of 
all offences for which no proſecution ſhall be then com- 
- menced (e). | ER | 
(e) [The ſame clauſes are copied in the ſtatute 24 Geo. 
III. fell. 2. c. 47. relative to the ſurrender, apprehending, 
harbouring, and puniſhing the offenders againſt that act. 
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fraud, if the bankrupt cannot make it appear chat he ig 
diſabled from paying his debts by ſome caſual loſs, he 
ſhall by the ſtatute 21 Jac. I. e. 19. be fer on che pil- 
Jory for two hours, with one of his ears nailed to the 
- ame, and cut off. To this head we may alſo ſubjoin, 
that by the ſtatute 32 Geo. II. c. 28. it is felony pu- 
niſhable by tranſportation for ſeven years, if a priſoner, 
charged in execution for any debt under 1060. negleQs 
or refuſes on demand to diſcover and deliver up his ef- 
fects for the benefit of his creditors, And theſe are the 
only felonious offences againſt public trade; the reſidue 
being mere miſdemefnord: as, JE 
4. Uſury, which is an unlawful contract upon the 

Joan of money, to receive the ſame agam with exordi- 
tant increaſe, Of this alſo we had occaſion to diſcourſe 
at large in a ſormer volume r. We there obſerved that 
by ſtatute 37 Hen. VIII. c. 9. the rate of intereſt was 
fixed at 10l. per cent per annum, which the ſtatute 13 
Eliz. c. 8. confirms; and ordains, that all brokers ſhall 
be guilty of a pramuhire that tranſit any contracts for 
more, and the ſecurities themſelves ſhall be void. The 
ſtatute 21 Jac. I. c. 17. reduced intereſt to eight per ce. 
and, it having been lowered in 2650, during the 
uſurpation, to fix per cent. the ſame reduction was 
re · enacted after the reſtoration by ſtatute 12 Car. II. 


c 13. and laftly, the ſtatute 12 Afin, it, 2. c. 16. has 


reduced it to five per cert. Wherefore not only 
all contracts for taking more are in theniſel ves 
totally void, but alſo the lender ſhall forfeit treble 
the money borrowed. Alſo if any ſerivener or bro- 
ker takes more than five ſhilliigs per cent, pro- 
. curation money, or more than twelve-pence for line 
a bond, he ſha}l forfeit 20/. with cofts, and ſhall ſuf- 
fer impriſoninent for half a year. And by ſtatute 17 
| Gro. III. c. 26. to take more than ten ſhillings per cent. 
for procuring any money to be advanced. on any life- 
anpuity, is made an indictable miſdemeſnor, and pu- 
Hiſhable with fine and impriſonment: us is alſo the of- 
fence of procuring or ſoliciting any infam to grant any 
life-annuity ; or to promiſe, or otherwiſe engage, to 
ratify it when he comes of age. 9 


t See vol. II. Pag. 445, Ce. 
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5. Cheating is another offence, more immediately 
againſt public- trade; as that cannot be carried on 
without a punctilious regard to common honeſty, and 
faith between man and man. Hither therefore n 
be referred that prodigious multitude of ſtarutes, whi 
are made to reſtrain and puniſh deeeits in particular 
trades, and which are enumerated- by Hawkins and 
Burn, but are chiefly of uſe among the traders them- 
ſelves. The offence alſo of breaking the affiſe of bread, 
or the rules laid down by law, and particular lysby ſta- 
tutes 31 Geo, II. c. 29 3 Geo. III. c. 11, and 13 Geo. 
III. c. 62. for aſcertaining its price in every given 
quantity, is reducible to this head of cheating : as is 
likewiſe in a peculiar manner the offence of ſelling by 
fulſe weights and meaſures ; the ſtandard of which fell 
under our conſideration in a former volume n. The 
puniſhment of bakers, breaking the aſſiſe, was 3 
to ſtand in the pillory, by ſtatute 51 Hen. III. ſt. 6. 
and for brewers, (by the ſame act) to ſtand in the tun- 
| brel or dungcart |: which, as we learn from domeſd 
book, was the puniſhment for knaviſh brewers in the 
uy of Cheſter ſo early as the reign of Edward the con- 
ſeſſor. Mulam ccrewifiam faciens, in cathedra poneba- 
tur ftercoris k. But now the general puniſhment ſor 
all frauds of this kind, if indicted (as they may be) at 
common law, is by fine 2nd impriſonment : though the 
eaſier and more uſual way is by levying on a ſummary 
conviction, by diſtreſs and ſale, the forkeitures iin oled 
by the ſeveral acts of parliament. Laſtly, any deceit- 
ful practice, in cozening another by artful means, whe- 
ther in matters of . or otherwiſe, as by playing 
with falſe dice, or the like, is puniſhable with fine, 
impriſonment, and pillory I. And by the ſtatutes 33 
Hen. VIII. c. 1. and 30 Geo. II. c. 24. if any man de- 
frauds another of any valuable chattels by colour of 
any falſe token, counterfeit letter, or falſe pretence, or 
prom or difpoſes of another's goods without the con- 
fent of the owner, he ſhalt ſuffer ſuch puniſhment by 
impriſonment, fine, pillory, tranſportation, whipping, 
or other corporal pain, as the court ſhall direct. 


7 See Vol. I. pag. 274. Seld. tit. of hon. b. 2, c. 5.4. 1. 
3 Inſt, 219. l 1 Hawk, P. E. 188. N b 
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6. The offence of foreſtalling the market is alſo an 
offence againſt public trade. This, which (as well as 
the two following) is alſo an offence. at common law !, 
was deſcribed by ſtatute 5 & 6 Edw, VI, c. 14. to, he 
the buying or contracting for any merchandize or victual 
coming in the way to market; or diſſauding perſans 
from bringing their goods or proviſions there; or per- 
ſuading them to enhance the price, when there: any of 
which practices make the market dearer to the fair 
trader. ray 185 3 
7. Regrating was deſeribed by the ſame ſtatute to be 
the ne te of corn, or other dead victual, in any mar- 
| ket, and felling it again in the ſame market, or within 
four miles of the place. For this alſo enhances the 
price of the proviſions, as every ſucceflive ſeller muſt 
have a ſucceſſive profit. | DA ee 

8. Engroſſing was alſo deſcribed to be the getting 
into one's poſſeſſion, or buying up, large quantities of 
corn or other dead victuals, with intent to ſell them 
again. This muſt of courſe be injurious to the public, 
by putting it in the power of one or two rich inen to 
raiſe the price of proviſions at their own diſcretion, 
And ſo the toral engroſſing of any other cammodity, 
with intent to ſell it at an unreaſonable price, is an of- 
fence ind ictable and finable at the common law ®, And 
the general penalty for theſe three offences by the com- 
mon law (for all the ſtatutes concerning them were 
repealed by 12 Geo, III. c. 71) is, as in other minute 
miſdemeſnors, diſcretionary fine and impriſonment *, - 
Among the Romans theſe offences and other mal- 
practices to raiſe the price of proviſions, were puniſhed 
L a pecuniary mult. Poena wiginti aureorum ſtatu- 
* itur aſverſus eum, qui contra annonam fecerit, ſocieta- 
* fem de coierit quo annona catior fiat.” | 

9. Monopolies are much the ſame offence in other 
branches of trade, that engroſſing is in proviſions :. being 
a licence or privilege allowed by the king for the ſole. 
buying and ſelling, making, working, or ufing of any 


11 Hawk, P. C. 234. . 8 1 1 Hawk. P, C. 235. a 
m Cro Car, 232, Ff. 48. 12. 2. 


Ch. 12. | W R 0 Nes. | or 


| thing whatſoever whereby the. ſubjeQ in gene- 


ral is reſtrained from that liberty of manufacturing or 


trading which he had before v. Theſe had been car- 
ried to an enormous height during the reign of queen 
Elizabeth; and were heavily complained of by ſir Ed- 


ward Coke 9, in the beginning of the reign of king James 
the firſt : but were in great meaſure remedied by ſtatute - 


21 Jac. I. c. 3. which declares ſuch monopolies to be 
contrary to law. and void ; (except as to patents, not 
exceeding the grant of fourteen years, to the authors of 


new inventions; and except alſo patents concerning 


printing, falt-petre, gunpowder, great ordnance, and 
thot) and monopoliſts are puniſhed with the forfeiture 
of treble damages and double coſts, to thoſe whom they 
attempt to diſturb; and if they procure any action, 
brought againſt them for theſe damages, to be flayed by 
any extrajudicial order, other than of the court where- 
in it is brought, they incur the penalties of premunire. 
Combinations alſo among victuallers or artificers, to 
Taiſe the price of proviſions, or any commodiries, or the 


rate of labour, are in many caſes ſeverely puniſhed by 


particular ſtatutes; and, in general, by ſtatute 2 & 3 
Edw. VI. c 15. with the forfeiture of 16/, or twenty 
days impriſonment, with an allowance of only bread and 
water, for the firſt offence ; 20/. or the pillory, for the 
ſecond ; and 4ol. for the third, or elſe the pillory, loſs 
of one ear, and perpetual infamy. In the ſame manner, 
by a conſtitution of the emperor Zeno *, all monopolies 
and combinations to keep up the price of merchandize, 
proviſions, or workmanſhip, were prohibired, upon pain 
of forfeiture of goods and perpetual baniſhment. - 
10, Toexerciſe a trade in any town, without having 
previouſly ſerved as an apprentice for ſeven years“, is 
looked upon to be detrimental to public trade, upon the 
ſuppoſed want of ſufficient ſkill in the trader ; and there- 
fore is puniſhed by ſtatute 5 Eliz. e. 4. with the forfei- 
ture of forty ſhillings by the month, nd ef pt 


? 1 Hawk, P. C. 231, * Cod. 4. 59. 1. 15 
3 Inſt, 181, | See Vol. I. pag, 437 
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60 | PuzLic Book IV. 
. Laſtly, 20 prevent rhe deftruQion-of eur home 
manuſaQures, by tranſporting and ſeducing aur arviſivto. 
ſettle abroad, it is provided by ſtatute 5 Geo. Le. 27. 
that ſuch as M entioe or ſeduce them mall be fined 100. 
und be impriſoned three months ; und for the fecond 
offence ſhall be fined at diſcretion, ant be impriſoned a 
year and the artifcers, ſd going into foreign countries, 
und 'not returning within ſhr months after warning given 
them by the Britih embuaſſador where they reſide, ſhall 
de deemed aliens, and forfeit all their lands and _ 
and ſhalt be incapable of any legacy or gift. By ſtature 
23 Geo. II. c. 13. the ſeducers incur, for the firft of- 
fence, a forfeiture of 5ool. for each artificer contracted 
with to be ſent abroad, and impriſonment for twelve 
months; and for the fecond, 10007. and are liable to 

two years impriſonment : and by the ſame ſtatute con- 
nected with 14 Geo. III. c. 71. if any perſon exports any 
tools or utenſils uſed in the ſilk, linen, cotton, or wool- 
len manufactures, (excepting woolcards to North-Ame- 
rica t) he forfeits the fame and 200. and the captain of 
the ſhip (having knowlege thereof) 1 b. and if any 
captain of a king's ſhip, or officer of the cuſtoms, know- 
ingly ſuffers ſuch exportation he 'forfeics 1007. and his 
employment; and is for ever made mcapable of bear- 
ing any public office ; and every perſon collecting ſuch 
tools or utenſils, in order to export the fame, ſhall 
don conviction at the aſſiſes forfeit ſuch tools and alſo 

2001. DE! * 5 1 

- * Stat. 15 Geo. III. c. 5. 
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(z) By ſtatute 21 Geo. III. c. 37. The ſaid penalties on 
the captain of the ſhip and officer of the cuſtoms are aug- 
mented to 200. and if any perſon ſhall have in his chitody 
oy wh for or procure to be made any ſuch tool or utda6il; 
he ſhall forfeit the ſame, and 2001, and be impriſoned for 
twelve months and till the forfeiture ſhall be paid. ; 

And by 22 Geo. III. c. 60. If any perſon ſhall eontract 
with, orendeavour to perſuade, any artificer concerned in 
printing callicoes, cottons, muſlins, or linens of any fort, 


or in preparing any tools or utenſils for ſuch manufactory, 


Ch, 12 ; W o * 8, 161. 


to go out of the kingdom ; he ſhall, forfeit goo /, and be 
imptiſonod far twelve months; fox a: ſecond offence x00 U. 
and bo- impriſened - ſon twp- yeart. And if any perſon. 
all ert or attempt; to export anꝝ ſuch. tools; or uten- 
ſils,, he ſhall. forfeit. tha ſame and. alſo 3001: and any 
officer · af the: ſhip conniving. thereat, ſhall: forfait. 30 3 
and: if it is. a king's, ſhip,, he ſhall alſo, forfeit his office 
and be incapacitated . . PE 
Y TAnd by 25 Geo. III. o. 67. ſ. 6. If any geefon 
contract with, entice, de, or endeavour to ſe» 
duce or encourage any artificer-or- workman "concerned ar 
employed, or who ſnall have worked at, or been employed! 
in the iron or ſteel manufactures in this kingdom, or in 
making or preparing any tools or utenſils for ſuch manu- 
factory, to go out of Great Britain, to any parts beyond 
the ſeas (except to Ireland), and ſnall be convicted theres. 
of, upon indi&ment-or information, in the oourt of king's. 
bench at Weſtminſter, or by indictment at the aſſizes, on 
general gaol-delivery, or quarter · ſeſſions for the count os 
place wherein ſuch offence ſhall be committed, or the offen- 
der ſhall live or reſide, or by inditment in the court of 
juſticiary, or any of the circuit courts in Scotland, as the 
caſe may be; every perſon ſo convicted ſhall for every arti- 
ficer ſo contracted with, enticed, perſuaded, 2 
or ſeduced, or attempted ſo to be, Gorfeir and pay the ſum 
of 500 l, and ſhall be committed to the common gaol for 
the county, place, or ſtewartry wherein the offender ſhall 
be convicted, there to remain without bail or mainprize, 
tor the ſpace of twelve calendar months, and until ſuck 
for feiture ſhall be paid; and 16007 and two years impri- 
lonment for a ſubſequent offence. | 
And by the ſame ad of parliament (ſe. 2.) if an 
perſon, on any pretence whatſoever, ſhall export, load, 
put on board or pack, or cauſe or procure to be loaden, &c. 
any ſhip, which ſhall be bound to ſome place beyond the 
ſeas (except to Ireland,) or ſhall bring to any quay, wharf, 
or other place, in order to be laden or put on board any 
ſuch ſhip, any tool, &c. in the act ſpecified, he ſhall not 
only forfeit ſuch tools; and on complaint upon theoath of 
one or more credible witneſs or witneſſes * any juſtice 
of the peace, it ſhall be lawfol for ſuch juſtice to iſſi e his 
warrant to bring the perſon fo complained of before him, 
or (ome other juftice; and if the offender ſhall not give a 
fatisfaory account before the juſtice, he ſhall be bound, 
with reaſonable ſureties, to appear at the next aſſizes, or the 
quarter ſeſſions; and in caſe ſuch perſon ſhall refuſe or neglect 
| | | | | ro 
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to give ſuch ſecurity, then ſuch juſtice may commit him for 
trial ; and in caſe any ſuch perſon ſhall be convicted upon an 

indictment or information againſt him, he ſhall for every ſuc 
offence forfeit the ſum of 2007, and be impriſoned for the ſpace 
of twelve months, without bail or mainprize, and until ſuch 
forfeiture ſhall be paid. And by ſect. 3. if any captain of 
a ſhip' ſhall knowingly permit any tool, &c. by this act 

rohibited to be exported as aforeſaid, to be put on board 
2 ſhip, he ſhall for every ſuch offence forfeit the ſum of 
200 /; and if the ſaid wy ſhall belong to his pen, then 

the captain ſhall not only forfeit the ſum of 200 /, but ſhall 
alſo forfeit his employment, and be incapable of holding any 
office or employment under his majeſty, his heirs or ſuc- 
ceſſors. But now by ſtatute 26 Geo, III. c. 89. it is lawful 
to export any tools or utenſils made uſe of in the iron or 
ſteel manufactures of this kingdom, which might have 
been legally exported before the paſſing of the act of 25 
Geo. III. above-mentioned, except ſeveral articles in the 
ſaid act of 26 Geo, III. ſpecified. ] 1 
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©" CHAPTER THE THIRTEENTH, | 
or OFFENCES acainsT THE PUBLIC ih 
HEALTH, AD THE, PUBLIC POLICE. 15 
-o# ORCONOMMÄ MUM 3 
THE fourth ſpecies of offences, more eſpecially . 
| affecting the commonwealth, are ſuch as are A 
againſt the public health of the nation; a concern of 1 
the higheſt importance, and for the preſervation of which 5 
there are in many countries ſpecial magiſtrates or cu- 4 
rators appointed. er ene a 
1. The firſt of theſe offences is a felony; but, by the 5 
bleſſing of providence for more than a century paſt, in- 7% 
capable of being committed in this nation. For by 1 
ſtatute 1 Jac. I. c. 31. it is enacted, that if any perſon 7 
infected with the plague, or dwelling in any infected 5 
houſe, be commanded by the mayor or conſtable, or 1 
other head officer of his town or vill, to keep his houſe, RY 
and ſhall venture to diſobey it; he may be inforced, by Ml 
the watchmen appointed on ſuch melancholy occaſions, W. 
to obey ſuch neceſſary command: and, if any hurt 0 
enſue by ſuch-inforcement, the watchmen are thereby l 
indemnified. And farther, if ſuch perſon ſo com- oY 
manded to confine himſelf goes abroad, and converſes 1 
in company, if he has no plague ſore upon him, he ſhall. 9 
be puniſhed as a vagabond by whipping, and be bound 4 
to his good behaviour: but, if he has, any inſectious 28 
| fore upon him uncured, he then ſhall be guilty of fe- A 
lony. By the ſtatute 26:Geo. II. c. 6. (explained and 4 | 
amended by 29 Geo. II. c. S.) the method of perform- 
ing quarantine, or forty days probation, by ſhips coming #3 
from infected countries, is put in a much more regular id 
and effectual order than ſormerly ; and maſters of thips, * 
coming from infected places and diſobey ing the direc- 14 
tions there given, or having the plague on board and th. 
74 


concealing it, are guilty of felony without benefit of 
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clergy. The ſame penalty alſo attends perſons eſcaping 
CT. OT MO wherein quarantine is to be 
performed ang officers and watchmea negleQing their 
duty ; and. perſons. conveying goods ar letters from 
ſhips performing quarantine. 
. A. ſecond, but much inferior. ſpegies, of . offence 
againſt public health is the ſelling of unwwhaleſome pro- 
Vent. To prevent which the ſtatute 51 Hen. Ul. 6. 
and the ordinance for bakers, c. 3. prohibit. the ſale of 
_ corrupted wine, contagious or unwholeſome fleſh, or 

flefh that is bought of a jew ; under pain of amerce- 
ment fur the firſt offence, pillory for the ſecand, ſine and 


impriſonment for the third, and abjuration. of the town 


for the fourth;{And by the ſtatute 12 Car. II. c. 25. Cu. 
any brewing or adulteration of wane is puniſned with: 
the forfeiture of 1004, if done by the, wholeſale 
merchant ; and 40 J, if done by the vintuer or retail 
trader. Theſe are all the offences which, may properly 
be faid to r the public bealth. 4+ 1 bes ©55 
V. The laſt ſpecies of offences which eſpecially aſfect 
the commonwealth are thoſe againſt the public po/ice-and 
ecconomy.. By the public police and oeconomy I mean 
the due regulation and domeſtic order of the kingdom: 


whereby the individuals of the ſtate, like members oſ a2 


well-governed family, are bound to conform their 


general behaviour to the rules of propriety, good 


neighbourhood, and good manners; and to be decent, 
induſtrious, and: 1 five in their reſpective ſtations. 
This head of offences muſt therefore be very miſcel}a- 
neous, as it comprizes all ſuch crimes as eſpecially affect 


public ſociety, and are not comp ehended under any of 


the four preceding ſpecies, Theſe amount, ſome of 
them to. felony, and others to miſdemeſuors only, 
Among the former are, 1 


1. The offence. of clandhfino marriages z for by be 


ſlatute 26 Geo. II. e. 33. 1. To ſolemnize marriage 
in any other. place beſides a church, or public chapel 


| wherein banns have been uſually publiſhed, except by 
licence from the archbiſhop of Canterbury z—and; 2. 


To ſolemnize marriage in ſaid church or ehapel without 
due publication of banns, or licence obtained from a 
proper authority; do both of them not only render the 
marriage void, but ſubjeQ the perſon ſolemnizing it to 


Ch. 13. W 4 0 * 8. 163 


felony, puniſhed by tranſportation for fourteen years : 
2s, by F ranks Pos . he and his aſſiſtants were 
ſubject to a pecuniary forfeiture of 100 1. 3. To make 
a falſe entry in a marriage regiſter : to alter it when 
made ; to forge, or caunterfeir, ſuch entry, or 2 
marriage licence; to cauſe or procure, or act or aſſiſt in 
ſuch forgery ; to utter the lame as true, knowing it to 
be counterfeit ; or to deſtroy or procure the deſtruction 
of any regiſter, in order to vacate any marriage, or 
ſubject any perſon to the penalties of this act; all-theſe 
offences, knowingly and wilfully committed, ſubjeQ the 
party to the guilt of felony without benefit of clergy. 
2. Another felonious offence, with regard to this 
holy eſtate of matrimony, is what ſome have 
called bigemy, which properly ſignifies being twice 
married; but is more juſtly denominated polygamy, or 
baving a plurality of wives at once“. Suck fe 
marriage, living the former huſband or wife, is ſimply 
void, and a mere nullity by the ecclefiaſtical law of 
England: and yet the legiſlature has thought it juſt to 
make it felony, by reaſon of its being ſo great a viola- 
tion of the public oeconomy and dteency of a well- 


ordered ſtate. For polygamy can never be endured 


under any rational civil eſtabliſhment, whatever ſpecious 


reaſons may be urged for it by the eaſtern nations, the 


fallaciouſneſs of which has been fully proved by many 


hy © 39 wy” \ yrs, 


4 6 & 7 W. III. e. 6. 7 & 8 
W. III. c. 35. 10 Ann. c. 19. 
§. 176. | 

3 Inſt. $3, Bigamy, ac- 
cording to the canoniſts, con- 
liſted in marrying two virgins 
iucceffively, one after the death 
of the other, or in once mar- 
ing a widow, Such were 
eſteemed incapable of orders, 
&c; and by a canon of the 
council of Lyons, A D. 1274, 
held under pope Gregory X. 
were omni privilegio clericali au- 
dati et coercioni fori ſeculavis 
additi. (6 Decretal I. 12.) 
This canon was adopted and 
explained in England, by ſta- 


Ver. IV. [ 


tute 4 Edw. I, ſt. 3. 6. 5, and 


bigamy thereupon became no 
uncommon counterplea to the 
claim of the benefit of clergy, 


(M. 40 Edw. III. 42. M. 13 


Hen. N. 11. 48. M. I; Hen. 
V. 6. Staunf, P. C. 134.) 
The cognizance of the plea of 


bigary was declared by ſtatute - 
18 Edw. III. ſt. 3. c. 2. to be. 
long to the court chriſtian, like 


that of baflardy, But by ſtat. 
1 Edw. VI. c. 12. f. 16. bijga- 
my was declared to be no long 
er an impediment to the claim 
of clergy, See Dal. 21. yer 
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"ſenſible writers; but in northern countries the very na- 
ture of the climate ſeems to reclaim againſt it; it uever 
"having obtained in this part of the world, even from 
the time of our German anceſtors, Who, as Tacitus 
informs us ©, © prope ſoli barbarorum ſingulis uxoribus 

* contenti ſunt.” It is therefore puniſhed by the laws 
both of antient and modern Sweden with death 4, And 
with us in England it is enacted by ſtatute 1 Jac. I. e. 
11. that if any perſon, being married, do afterwards 
marry again, the former huſband or wife being alive, 
it is felony; but within the beneſit of clergy, "The | 
firſt wife in this caſe ſhall not be admitted as a witneſs 
: againſt her huſband, becauſe ſhe is the true wife; but 

the ſecond may, for-ſhe is indeed no wife at all“: and 
ſo, vice verſa, of a ſecond huſband. This act makes 
an exception to five caſes, in which ſuch ſecond mar- 
riage, though in the three firſt it is void, is yet no fe- 
lony f. 1. Where either party hath been continually 

.abread for ſeven years, whether the party in England 

. hath notice of the other's being living or no. 2. Where 
either of the parties hath been abſent from the other 
ſeven years within this kingdom, and the remaining 
party hath had no knowledge of the other's being alive 
within that time. 3. Where there is a divoree (or 

Jeparation a menſ@ et-thoro) by ſentence in the.eccleſia- 
tical court. 4. Where the firſt marriage lis declared 
abſolutely void by any ſuch ſentence, and the parties 

looſed a vinculb. Or, 5. Where either of the parties 
was under the age of conſent at the time of the firſt 
4narriage, for in ſuch caſe the firſt marriage was void- 

«ble by the diſagreement of either party, which the 

ſecond marriage very clearly amounts to. Bur, if at 
the age of conſent the parties had agreed to the mar- 
e, which completes the contract, and is indeed the 


ria 
rex marriage; and afterwards one of them ſhould 


marry again; I ſhovId apprehend that ſuch ſecond 
marriage would be within the reaſon and penalties of 
the act. 

3. A third ſpecies of felony againſt the good order and 
occonomy of To kingdom, is by idle ſoldiers and mariners 


2 de mor. Germ, 18. . 1 Hal. P. C. 693· 
| © Stiernh, de jure Sueen, J. 3. z Inſt. 89, Kel, 27, 3 Hal 
Bas : P, C. 694. N 


wandering about the realm, or perſons pretending ſo. 
to be, and abufing the name of that honourable pro- 
ſeſſion 8, Such a one not having a teſtimonial or paſs 
from a juſtice of the peace, limiting the time of his 


paaſſage ; cor exceeding the time limited for fourteen * 


days, unleſs he falls ſick ; or forging ſuch teſtimonial ; 
is by. ſtatute 39 Eliz. c. 17. made guilty of felony 
without benefit clergy. This ſanguinary law, 


though in pratice deſervedly antiquated, till remains 

a diſgrace to our ſtatute- book: yet attended with this 
-mitigation, that the offender my be delivered, if an 

honeſt freeholder or other perſon of ſubſtance will 


take him into his ſervice, and he abides in the ſame 


for one year; unleſs licenſed to depart his employer, 


who in ſuch caſe ſhall forfeit ten pounds. 


4. Outlandiſh perſons calling themſelves Egyptians, 


or gypſies, are another object of the ſeverity of ſome 


of our unrepealed ſtatutes, Theſe are a ftrange kind 
of commonwealth among themſelves of wandering 
impoſtors and jugglers, who were firſt taken notice of 


in Germany about the beginning of the fifteenth cen- 
tury; and have ſince ſpread themſelves all over Europe. 
Munſter v, whe is followed and relied upon by Spel- 


_ man i and other writers fixes the time of their firſt ap- 


pearance to the year 1417; un ler paſſports, real or 
pretended, from the emperor Sigiſmund. king of Hun- 
gary. And pope Pius II. (who died H. D. 1464) 
mentions them in his hiſtory as thieves and vagabonds, 
then wandering with their families over Europe, under 
the name of 'Zigari and whom he ſuppoſes to have 
migrated from the country. of the Zigi, which nearly 
— to the modern Circaſſia. In the compaſs of a 
ſew years they gained ſuch a number of idle proſelytes, 
(who imitated Yew language and complexion, and be- 
took theniſelves to the ſame arts of chiromancy, beg- 


ging, and pilſering) that they became troubleſoine and 


even formidable to moſt of the ſtates of Europe. 
Hence they were expelled from France in rhe year 
1560, and from Spain in 1591 *, And the government 
in England took the alarm much earlier: Ale 1530, 
they are deſcribed by ſtatute 22 Hen. VIII. c. 10, as 

8 4 Inſt. Is 0 12281 160. 193. "4 a8 4 
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% outlandiſh people, calling themſelves Egyptians, 


«© uſing no craft nor ſear of merchandize, who have 
come into this realm and gone from ſhire to ſhire 
and place to place in great company, and uſed great, 
% ſubtil, and crafty means to deceive the people; 
„ bearing them in hand, that they by palmeſtry could 
** tell men's and women's fortunes,; and ſo many times 
* by craft and ſubtilty have deceived the people of 
4 their money, and alſo have committed many heinous 
4 felonies and robberies.” Whereſore they are di- 
rected to avoid the realm, and not to return under 
pain of impriſonment, and forfeiture of their goods 
and · chattels: and, upon their trials for any felony 
which they may have committed, they ſhall not be 
entitled to a jury de medietate linguae. And afterwards, 
it is enacted by ſtatutes. & 2 Ph. & Mc. 4. and 5 Eliz. 
c. 20. (g) that if any ſuch perſons ſhall be imported 
into this kingdom, the importer ſhall forfeit 40 J. And 
if the Egyptians themſelves remain one month in this 
kingdom. ; or if any perſon, being fourteen years old, 
(whether natural born ſubject or ſtranger) Which hath 
been ſeen or ſound in the ſellowſhip of ſuch Egyptians, 
or which hath diſguiſed him or herfelf like them, hall 
remain in the ſame one month, at one or ſeveral times ; 
it is felony without benefit of clergy:: and fir Matthew 
Hale informs us!, that at one Suffe k aſſiſes no leſs than 
thirteen gypſies were executed upon theſe iſtatutes 2 
ſew years before the reſtoration. But, to the honour 
of our national humanity, there are no inſtances more 
modern than this, of carrying theſe laws into practice. 
5. To deſcend next to offences, whoſe puniſhment 
is ſhort of death, Common nuſances are a ſpecies of 
offences againſt the public order and oeconomical re- 
gimen of the ſtate; being either the doing of a thing 
to the annoyance of all the king's ſubjects, or the 
neglefting to do a thing which the common good re- 
.quires®, The nature of common nuſances, and their 
diſtinction from private nuſances, were explained in 


| 1 1 Hal. P. C. 671. 2 1 Hawk, P. SS 197. 
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(g) This a& is repeated by ſtatute 23 Geo, Il. 6, 52, vid, 
ante page $+ : | 
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the preceding volume -; when we conſidered more 
articularly the nature of the private ſort, as a civil 
injury to individuals. I ſhall here only remind the 
ſtudent, that common nuſances are ſuch inconvenient 
or troubleſome offences, as annoy the whole community 
in general, and not merely ſome particular perſon ;. 
and therefore are indiQtable only, and not aRionable.;. 
as it would be unreaſonable to multiply ſuits, by giving 
every man a ſeparate right of action, for what dani- 
nifies him in common only with the reſt of his fellow- 
ſubjects. Of this nature are, 1, Annoyances in hig/- 
ways, bridges, and public rivers, by rendering the 
| ſame inconvenient or dangerous to paſs: either po- 
ſitively, by actual obſtructions; or negatively, by want of 
reparations. For both of theſe, the perſon ſo obſtructing, 
or ſuch individuals as are bound to repair and cleanſe 
them, or in (default of theſe laſt) the pariſh at large, 
may be indicted, diſtreined to repair and amend them, 
and in ſome caſes fined, And a preſentment thereof by 
a judge of aſſiſe, Ec, or a juſtice of the peace, ſhall 
be in all reſpe&s equivalent to an indituient ®. Where 
there is a houſe ereQed, or an incloſure made, upon 
any part of the king's demeſnes, or of an highway, 
or common ſtreet, or public. water, or ſuch like 8 
ie things, it is properly called a par- preſinre b. 2. All 
thoſe kinds of nuſances, (ſuch as offenſive trades and 
manufactures) which when injurious to a private man- 
are actionable, are, when detrimental to the public, 
puniſhable by public proſecution, and ſubje&t to fine 
according. to . 9 quantity of the miſdemeſnor: and 
particularly che keeping of hogs in any city or market 
town is indiQtable as a public nuſance- d. 3. All diſ- 
orderly inns or ale-ſuu es, bawwdy-houſes, gaming-/ouſes, 
Nage-plays, unlicenſed booths and ſtages for rope-dancers, 
mounttbanks, and the like, are- public nuſances, and 
may upon indiftment be ſuppreſſed and fined r. Inns, 
in particular, being intended for the lodging and re- 
ceipt of travellers, may be indicted, ſuppreſſed, and 
the inn- keepers fined, if they reſuſe to entertain a tra- 


Vol. III. pag. 216; +»  pourpris, an inctofure, 
Stat. 7 Geo. III. c 42. A Salk. 460. | 
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veller without a very ſufficient cauſe : for thus to fruſ- 
trate the end of. their inſtitution is held to be diſorderly 
behaviour f, Thus too the hoſpitable laws of Norway 
puniſh in the ſevereſt degree, ſuch inn keepers as re- 
fuſe ro furniſh accommodations at a juſt and reaſonable 
price . 4. By ſtatute 10& 11 W. III. c. 17. all 40 
teries are declared to be public nuſances, and all grants, 
patente, or licences for the ſame to be contrary to law. 
But, as ſtate-lotteries have, for many years paſt, been 
found a ready mode for raiſing the ſupply, an act was 
made 19 Geo, III. c. 21. to licenſe and regulate the - 
keepers of ſuch lottery-offices. 5. The making and 
ſelling of fire-works and /quibs, or throwing them 
about in any ſtreet, is, on account of the danger that 
may enſue to any thatched or timber buildings, | ab ey? 
to be a common nuſance, by ſtatute ꝙ & 10 W. III. e. 
7. and therefore it is puniſhable by fine. And to this 
head we may refer, (though not declared a common 
nuſance (the making, keeping, or carriage, of too large 
a quantity of gunpowder at one time or in one place 
or vehicle; which is prohib'ted by ſtatute 12 Geo, III. 
c. 61. under heavy penalties and forfeiture. 6. Eaves- 
droppers, or ſuch as liſten under walls or- windows or 
the eaves of a houſe, to hearken after diſcourſe, and 
thereupon to frame ſlanderous and miſchievous tales, 
are a common nuſance and preſentable at the court- 
leet t: or are indictable ar the ſeſſions, and puniſhable 
by fine and finding fureties for their good behaviour ®, 
7: Laſtly, a common ſcold, communis rixatrix, (for our 
Jaw-latin confines it to the feminine gender) is a public 
nuſance to the neighbourhood. For which offence ſhe 
may be indicted ; and, if convicted, ſhall be v ſen- 
tenced to be placed. in a certain engine of correction 
called the trebucket, caſtigatory, or cucking ſtool, 
which in the Saxon language is ſaid to ſignify the ſcold- 
ing ſtool ; though now it is frequently corrupted into 
ducking fool, becaufe the reſidue of the judgment is, 
that, when ſhe is ſo placed therein, the ſhall be plun- 
ged in the water for her puniſhment x-. 


f1 Hawk. P. C 225. v6 Mod, 214. | 
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6. Idleneſs in any perſon whatſoever is alſo a high 
offence againſt the public oeconomy. In China, it is a 
maxim, that if there be a man who does not work, 
or a woman that is idle, in the empire, ſomebody muſt 
ſuffer cold or hunger: the produce of the lands not 
being more than ſufficient, with culture, to maintain 
the inhabitants; and therefore, though the idle perſon 
may ſhift off the want froin himſelf, yet it muſt in the 
end fall ſomewhere. The courtalſo of Areopagus at 
Athens puniſhed idleneſs, and exertedyg right of ex- 
amining every citizen in what manner he Tpent his time ; 
the intention of which was 7, that the Athenians, 
knowing they were to give an account of their oceu- 
pations, ſhould follow only ſuch as were laudable, 
and that there might be no room left for ſuch as lived 
by unlawful arts. The civil law expelled all fturdy 
vagrants from the city“: and, in our own law, all. 
idle perſons or vagabonds, whom our antient ſtatutes 
deſcribe to be ſuch as wake on the night, and ſleep 
on the day, and haunt cuſtomable taverns; and ales 
* houſes, and routs about; and no man wot from 
* wherce they come, ne whither they go; or ſuch as 
are more particularly deſcribed by ſtatute 17 Geo. II. 
c. 5. and divided into. three claſſes, idle and diſorderly 
perſons, rogues and wagabonds, and incorr gible rogues ;. 
Call theſe are offenders againſt the good order, and 
blemiſhes in the government, of e eee They 
are therefore all puniſhed by the ſtatute laſt mentioned; 
that is to ſay, idle and diſorderly perſons with one 
month's impriſonment in the houſe of correction; 
rogues and vagabonds with whipping and impriſon- 
ment not exceeding fix months; and incorrigibie 
| rogues with the like diſcipline and confement, not 
exceeding two years: the breach and eſcape from 
which confinement in one of an inferior claſs, ranks 
him a incorrigible rogyes ;. and in a rogue (beſore. 
incorrigible) makes him a ſelon, and liable to be 
tranſported for ſeven years; Perſons harbouring va- 
grants are liable to a fine of forty ſhillings, and to pay 
all expenſes way, upon the parith thereby: in the 
ſame manner as, by our antient laws, whoever har- 


* Valer. Maxim, 4, 2, 4c. 6. 3 We. 80. c. 5. 
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boured any ſtranger for more than two night, was, 
anfwerable to the public for any offence that ſuch his 
7 commit A} . 
7. Under the head of public oeconom may alfo be 
properly ranked all ſuniptuary laws againſt luxury, and 
extravagant expenſes in dreſs, diet, and the like; 
concerning the general utility of which to a ſlate, there 
is much controverſy ainong the political writers. Ba- 
ron Monteſquieu lays it down ®, that luxury is neceſſary 
in monarchies, as in France; but ruinous to democra- 
cles, as in Holland, With regard therefore to Eng- 
land, whoſe government is compounded of both ſpe- 
cies, it may ſtill be a dubious que tion bow far private 
luxury is a public evil; and as ſueh cognizable by pub- 
lie laws, And indeed our legiſlators have feveral times 
changed their ſentinients as to this point; for formerly 
there were a multitude of penal laws exiſting, to re- 
» LL. Edw. c. 27. Fracbon. I. 3. Sp. L. b. 7. c. a & 4. 
r. 2, c. 10. F. 2. 1 2 1 ie 
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() [By the ſtatute 23 Geo, III. c. 88. reciting. Whereas di- 
vers. ill-difpoſed perſons are frequently apprehended, having 
upon them implements for houſe breaking, or offenſive wea-' 
pons, or are found in or upon houſes, warehouſes, ſtables, or 
outhouſes, areas of houſes, coach-houſes, incloſed yards or gar= 
dens belonging to houſes, with intent to commit felonigs ; and 
although their evil purpoſes are thereby manifeſted, the power 
of his majeſty's juſtices of the peace to demand of them fureties 
for their good behaviour hath not been of ſufficient effect to 
prevent them from carrying their evil purpoſes into execution; 
it is enacted, that if any perſen ſhall be apprehended, having 
upon him or her any picklock key, crow, jack, bit, or other 
implement, with an intent feloniouſly to break and enter into 
any dwelling-houfe, ware-houſe, coach-houſe, ſtable, or out- 
houſe; or ſhall Have upon him any piſtol, hanger, cutlafr, 
tludgeon, or other offenſive weapon, with intent feloniouſly to 
aſſault any perſon, or ſhall be ſound in or upon any dwelling- 
houſe, warehouſe, coach- houſe, ſtable, or out- houſs, or in an 
incloſed yard or garden or area belonging to any houſe, with 
an intent to ſteal any goods or chattels, every ſuch perſon ſhall 
be deemed a rogue and vagabond, Within the intent and mean- 
ing of the ſtatute made in the ſeventcenth year of his late mas» 
jeſty king George the IId. ] . 
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| train exceſs in apparel ?; chiefly made in the reigns 
of Edward the third, Edward the fourth, and Heory | 
the eighth, againſt piked ſhoes, ſhort doublets, and 
long coats ; all of which were repealed by ſtatute 1 
Jac, 1. c. 25. But, as to exceſs in diet, there ſtill re- 
mains one ancient ſtatute unrepealed, 10 Edw. III. ſt. 3. 
which orda ins that no man ſhall be ſerved, at dinner 
or ſupper, with more than two courſes; except upon 
ſome great holidays there ſpecified, in which he may be 
ſerved with three, | | 
8. Next to that of luxury, naturally follows the 
offence of gam ing, which is gener-Ily introduced to 
ſupply or retrieve the expenfes occafioned by the for- 
mer: it being a kind of tacit- confeſſion, that the com- 
pany engaged therein. do, in general, exceed the 
bounds of. . z and therefore they 
caſt lots to determine upon whom the ruin ſhall at pre- 
ſent fall, that the reſt may be ſaved a little longer. 
But, taken in any light, it is an offence of the moſt 
alarming nature, tending by neceſſary conſequence to 
promote public idleneſs, theft and debauchery among 
thofe of a lower c'aſs: and, among perſons of a ſu- 
perior rank, it hath been frequently attended with the 
ſudden ruin and deſolation of aatient and opulent fami- 
lies, an abandoned proſtitution of every principle of 
honour and virtue, and too ofren hath ended in ſeli- 
murder. Fo reftrain this pernicious vice, among the 
inferior fort of people, the ftatute 33 Hen. VIII. e. 9. 
was made; which prohibits to all but gentlemen the 
games of tennis, tables, cards, dice, bowls, and other 
unlawfa} diverfions there ſpecified e, unleſs in the time 
of chriſtmas, under pecumary pains and impriſonment. 
And ths Kinks law, and al 4 ſlatute | go Geo., II. 
e. 24. inflit pecuniary penalties, as well upon the 
maſter of any. public ＋ a. ſervants are. per- 
mitted to game, as upon the ſervants themſelves Who 
are found to be gaming there. But this is not the 
principal ground of modern complaint: it is the gaming 
in high lite, thai demands the attention of the sgi 
irate. ; @ paſſion to which every valuahle conſideration 
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chr int or ſhove-groat, W half-bowl, and coytintz. 
| 13 


172 Fu sI 16e Book IV 


is made a ſacrißce and which we ſeem to have inhe- 
rited f om our anceſtors the antient Germans; whom 
Tacitus © deſcribes to ave been bewitched with the ſpi- 
rit of play to a moſt exorbitant degree. They ad- 
dict themſelves, ſays he, to dice (which is wonder- 
« ful) when ſober, and as a ſerious employment; with 
% ſuch a mad deſire of winning or loſing, that, when 
« ſtript of every thing elſe, they will ſtake at laſt their 
« liberty and their very ſelves. The loſer goes into a 
voluntary flavery, and though younger and ſtronger 
« than his antagoniſt, ſuffers himſelf to be bound and 
fold. And this perſeverance in ſo bad a cauſe they 
call the point of honour : ea eff in re prava pervicacia, 
„ ipft fidem wocant.” One would almoſt be tempted to 
think Tacitus was deſcribing a modern Engli:man, 
When men are thus intoxicate with ſo ſran i, a ſpirit, 
laws wil! be of little avail : becauſe. the ſame falſe 
ſenſe of honour, that prompts a man to ſacrifice himſelt, 
will deter him from appealing to the magiſtrate, Vet 
it is proper that laws ſhould be, and be known publicly, 
that gentlemen may conſider what penalties they wilfully 
incur, and what a confidence they repoſe in ſharpers,; 
who, if ſucceſsful in play, : re certain to be paid with 
honour, or, if -unſucceſsful, have it in their power to be 
ſlill greater gainers by informing. For by ſtatute 16 
Car. II c. 7. if any perſon by playing or bettipg ſhall 
loſe more than 100 /. at one time, he ſhall not be com- 
pellable to pay the ſame ; and the winner ſhall. forfeit 
treble the value, one moiety to the king, the other to the 
informer. The ſtatute 9 Ann. c. 14. enaQts, that all 
bonds and other ſecurities given for money won at 
play, or money lent at the time to play withal; ſhall 
be utterly void; that all mortgages and incumbrances 
of lands, made upon the ſame conſideration, ſliall be and 
enure to the uſe of the heir of the mortgagor ; that, 
if any perſon at any time or fitting loſes 10 J. at play, 
he may ſue the winner, and rec ver it back by action 
of debt at law and in caſe the loſer does not, any 
other perſon may ſue the 'winner for treble the ſum 
ſo loſt ; and the plaintiff may by bill in equity 
examine th defendant himſelf upon oath : and 
that in any o. theſe ſuits no privilege of par- 
© de mor, Germ, c. 24, 


liament ſhall be allowed. The ſtatute farther enacte, 
that if any perſon by cheating at play ſhall win any mo- 
ney or valuable thing, or ſhall at any one time or ſit- 
and ſhall forfeit five times the value to any one perſon 
deemed infamous, and ſuffer ſuch corporal puniſhment- 


reign of king George II f, all private lotteries by tickets, 


rects that no plates or matches under 50l. value ſhall be 


the forfeirures of that act may now be recovered in a 
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ting win more than 10l. he may be indicted thereupon, 
who will ſue for it; and (in caſe of cheating) ſhall be 
as in caſe of wilful perjury. By ſeveral ſtatutes of the 


cards, or dice, (and particularly the games of faro, baſ- 
ſet, ace of hearts, hazard, paſſage, rolly polly, and all 
other games with dice, except back-gammon) are pro- 
hibited under a penalty of 200. for him that ſhall erect 
ſuch lotteries, and 501. a time for the players. Public 
lotteries, unleſs by authority of parliament, and all 
manner of ingenious devices, under the denomination of 
fales or otherwiſe, which in the end are equivalent to 
lotteries. were before prohibited by a great variety of 
ſtatutes æ under heavy pecuniary penalties. But particu- 
lar deſcriptions will ever be lame and deficient, unleſs 
all games of mere chance are at once prohibited; the 
inventions of ſharpers being ſwifter than the puniſhment 
of the law, which only hunts them from one device to 
another. The ſtatute 13 Geo. II. c. 19. to prevent the 


multipliciry of horſe races, another fund of gaming, di- 


run, upon penalty of 200. to be paid by the owner of 
each horſe running, and 100/. by ſuch as advertiſe the 
plate. By ſtatute 18 Geo. II. c. 34. the ſtatute 9 
Ann. is farther enforced, and ſome deficiencies ſupplied: 


court of equity; and, moreover, if any man be con- 
victed upon information or inditment of winning or lo- 
fing at play or by betting at any ane time 10%. or 20%. 
within twenty-four hours, he ſhall be fined five times 
the ſum for the benefit of the poor of the parith, "Thus 
careful has the legiſlature been to prevent this deſtruc- 
tive vice: which may ſhow chat our laws agaiuſt gaming 


*12 Geo. II. c. 28. 13 Geo. II. e. 19. 18 Geo. II. c. 34. 
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are not ſo deficient, as ourſelves and our magiſtrates in 


putting thoſe laws in execution. 10 va 
9. Laſtly, there is another offence, conſtituted by a 
variety of acts of parliament ; which are ſo numerous 
and ſo confuſed, and the crime itſelf of fo queſtionable 
a nature, that I ſhall not detain the reader with many 
obſervations thereupon. And yet it is an offence. which 
the ſportſmen of England ſeem to think of the higheſt 
importance; and a matter, perhaps the only one, of ge- 
neral and national concern: aſſociations having been 
formed all over the kingdom to prevent its deſtructive 
progreſs, . 1 mean the offence of deſtroying fuch beaſts 
and fowls, as are ranked under the denomination of 
2 which, we may remember, was formerly ob- 
erved b, (upon the old principles of the foreſt law) to 
be a treſpaſs and offence in all perſons alike, who have 
not authority from the crown to kill game (which is 
royal property) by the grant of either a free warren, or 
at leaſt a.manor of their own. But the laws, called the 
game laws, have alſo inflicted additional puniſhments | 
. (chiefly pecuniary) on perſons guilty of this general of- 
fence, unlefs they be people of ſuch rank or fortune as 
are therein particularly becikied, All perſons therefore, 
of what property or diſtinction ſoever, that kill game our 
If their own territories, or even upon their own eſtates, 
without the king's licence expreſſed by the grant of a 
franchiſe, are guilty of the firſt original offence, of en- 
eroachiug on the royal prerogative. And thoſe indigent 
perſons who do ſo, without baving ſuch rank:or fortune 
as is generally called a qualification, are guilty not only 
of the original offence, but of the aggravations alſo, 
created by the ſtatutes for preſerving the game: which 
aggravations are fo ſeverely.puniſhed, and thoſe puniſh- 
ments ſo implaca bly inflicted, that the offence againſt the 
king is feldom thought of, provided the miſerable de- 
linquent can make his peace with the lord of the manor. 
This offerce, thus aggravated, I have ranked under the 
preſent head, becauſe the only rational footing, upon 
which we can conſider it as a crime, is, that in low and 
indigent perſons it promotes idleneſs, and takes them 
away from their proper employments and eallings : 
; > See Vol. II. pag. 417, Cc. 
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which is an offence againſt the public police and œο w 
my of the commonwealth. 1 r 

The ſtatutes for preſerving the game are many and 
Aurious, and not a little obſcure and intricate; it being 
remarkeck i, that in one ſtatute only, 5 Ann. c. 14. there 
js falſe grammar in no fewer than ſix places, befides 


of the year, or unſeaſonable hours of the day or night, 
on Sundays or on Chriſtmas day, there are various penal 
ties aſſigned, corporal and pecuniary, by different ſtu- 
tutes k; on any of which, bur only on one at a time, the 
juſtices may conviR in « ſummary way, or (in moſt of 
them) proſecutions may be carried on at the affifes. And, 
laſtly, by ſtatute 28 Geo II. e. 12. no perſon, however 
qualified —_ may make 1 of this valuable 
privilege, by ſelling or _— to any game, on 
pain of like — as if he . Weeds. "= 
i Burn's Juſtice, tit. Game. $. 3. id. cod. tit. 


(1) Uf the eſtate be a freehold for term of /ife only, it muſt be 
of the clear yearly value of 1 50%, Lowndes v. Lewis, Eaſt, 
term, 22 Geo. III. K. B.] x. 5 5 

(t) [And by ſtatute 25 Geo. III. c. 50. no perſon ean deſtroy 
the game until he has delivered an account, in writing, of his 
name and place of abode to the clerk of the peace of the county 
where he lives, and taken out a certificate, for which he ſhall 
pay annually a ſtamp duty of 2/. 23. ] 


* 
4 
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CHAPTER THE FOURTEENTH, 


ESP NE 


or HOMICIDE. 


I N the ten preceding chapters we have conſidered, 
firſt, ſuch crimes and miſdemeſnors as are more im- 
mediately injurious to God and his holy religion; ſe- 
condly, ſuch as violate or tranſgreſs the law of nati- 
ons ; thirdly, ſuch as more eſpecially affect the king, 
the father, and repreſentative of his people: fourthly, 
ſuch as more directly infringe the rights of the public 
or commonwealth, taken in its collective capacity; 
and are now, laſtly, to take into copſideration thoſe 
which in a more peculiar manner affect and injure indi- 
viduals or private ſubjects. 5 
Mere theſe injuries indeed confined to indiyiduals 
only, and did they affect none but their immediate ob- 
jects, they would fall abſolutely under the notion of 
private wrongs ; for which a ſatisfaction would be due 
only to the party injured; the manner of obtaining 
1 V Which was the ſubject of our inquiries in the preceding 
ig.) volume. But the wrongs, which we are now to treat 
"l of, are of a much more extenſive conſequence ; 1. Be- 
cauſe it is impoſſible they can be committed withovr a 
violation of the laws of nature; of the moral as well as 
political rules of right: 2. Becauſe they include in them 
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almoſt always a breach of the public peace 2 3. Becauſe; 
by their example and evil rendency they threaten and, 
endanger the ſubverſion of all civil ſociety. Upon 
theſe accounts it is, that, beſides the private ſatisfac- 
tion due and given in many caſes to the individual, by 
action for the private wrong, the government alſo calls 
upon the offender to ſubmit to public puniſhment for 
the public crime. And the proſecution of theſe offen- 
ces is always at the ſuit and in the name of the king, in 
Vhom by the texture of our conſtitution the jus gladii, 
or executory power of the law, entirely reſides. Thus 
too, in the old Gothic conſtitution, there was a three- 
fold puniſhment inflicted on all delinquents: firſt, for 
the private wrong to the party injured ; ſecondly, for 
the offence againſt the king by diſobedience ro the 
laws; and thirdly, for the crime againſt the public by 
their evil example. Of which we may trace the 
groundwork, in what Tacitus tells us of his Germans v; 
that, whenever offenders were ned, = rs rept, 
vel civitati, fars ipſi qui vindicatur vel propinguis ejus, 
* exſotvitur,” | „„ 
heſe crimes and miſdemeſnors againſt private ſub- 
jeQs are. principally of three kinds; againſt their per- 
ons, their Habitutions, and their property, 1 
Of crimes injurious to the per/ons of private ſubjects, 
the molt principal and important is the offence of taking 
away that life, which is the immediate gift of the great 
creator; and of which therefore no man can be enti- 
tled to deprive himſelf or another, but in ſome manner 
either expreſsly commanded in, or evidently deducible 
from, thoſe laws which the creator has given us ; the 
divine laws, I mean, of either nature or revelation, 
"I he ſubject therefore of the preſent chapter will be the 
offence of homicide or deſtroying tle life of man, in its 
ſeveral Rages of guilt, ariſing trow the particular cir- 
cuuiſtances of mitigation or aggravation which attend 
it | | 


Now homicide, or the killing of any human creature, 
is of three kinds; jrſti/ able, exc. fable, and felonieus, 
Ihe firſt has no ſhare of guilt at all; the ſecond very 


» Stigrnhook . J. 1. e. 5. de mer. Germ c. 12. 


— 


of nature that man is capable of committing. 
I. Juſtifiable homicide is of divers kinds. 


1. Such as is owing to ſome unavoidable neceffig, 


without any will, intention, or defire, and without 
any inadvertence or negligence, in the party killing; 
and therefore without any ſhadow of blame. As, for 


inſtance, by virtue of ſuch an office as obliges one, in 
the execution of public julie, to put a malefator to 
1 


death, who hath forfeited his life by the laws and ver- 
diet of his country. This is in act of neceſſity, and 
even of civil duty; and therefore not only juſtifiable, 
but commendable, where the law requires it. But the 
law muſt reguire it, otherwiſe it is not juſtifiable: there- 
fore wantonly to kill the greateſt of maleſactors, a fe- 
lon or a traitor, attainted or outlawed, deliberately, 


uncompelled, and extrajudicially, is murder. For as 


Bracton 4 very juſtly obſerves, ud homicidium fi fit 
& livore, vel delectatione effundendi humanum ſangui- 
nom, licet juſte occidatur iſte, tamen occiſor peccat mor- 
« taliter, propter intentionem corruptam. And farther, 
if judgment of death be given by a judge not autho- 
rized by lawful commiſſion, and execution ia done ac- 
cordingly, the judge is guilty of murder ©. And upon 
this account fir Matthew Hale himfelf, though he ac- 
 cepted the place of a judge of the common — 

CromwelPFs government, (fince it is neceſſary to deeide 
the diſputes of civil property in the worſt of times) yet 
declined. to fit on the crown file at the affifes, and try 
prifoners ; having very ſtrong objections to the legality 


of the uſurperer's commiſſion ?: a diſtinction perhaps 


rather too refined; ſince the puniſhment of crimes is at 


leaſt as neceffary to ſociety, as maintaining the boun- 


daries of property. Alſo ſuch judgment, when legal, 


- . muſt be executed by the proper offizer, or his appoint- 


ed deputy ; for no one elſe is required by law to do it, 
which requiſition it is, that juſtifies the homicide, If 


er Hal. P. C. 497. P. C. 497. 
* fd. 120. * Burnet in his life. 
* ;, Hawk. P. C. 70. 1 Hal. 8 


„ ren dees u. 
litle; but the third is the higheſt crime againſt che law. 


eas under 
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another perſon doth it of his own head, it is held to be 
murder : even though it be the judge bimſelfb. It 
muſt farther be executed, ſervato juris oriine; it muſt 
purſue the ſentence of the court, If an officet beheads 
one who is adjudged to be hanged, or vice verſe, it is 
murder i: fer he is merely miniſterial, and therefore 
only juſtified when he acts under the authority and 
compulſion of the law; bur, if a ſheriff changes one 
kind of death for another, he then acts by his own au- 
thority, which extends not to the commiſſion of homi- 
eide: and befides, this licence might occaſion a very” 
groſs abuſe of his power. The king indeed may re- 
mit part of a ſentence ; as in the cafe of treaſon, all 
but beheading : but this is no change, no introduction 
of a new puniſhment ; and in the caſe of a felony, 
where the judgment is 10 be hanged, the king (it hath 
been faid) cannot legally order even a peer to be be- 
headed k. But this doQrine will be more fully con- 
ſidered in a fubſequent chapter. wg 
Again: tn ſome caſes homicide is juſtifiable, rather 
by the permiſ/ion, than by the abſolute command, of the 
law: either for the a:{vancement of public juſtice, which 
without ſuch indemnification would never be carried 
on with proper vigour ; or, in ſuch inſtances where it 
is committed for the prevention of ſome atrocious crime, 
which cannot otherwiſe be avoided. | FRETS 
2. Homicides, committed for the advancement of 
public juſtice, are; 1. Where an officer, in the exe- 
cution of his office, either in a civil or criminal caſe,” 
kills a perſon that aſſaults and reſiſts him I. 2. If an” 
officer, or any private perſon, attempts to take a man 
charged with felony, and is reſiſted; and, in the endea- 
vour to take him kills him m. This is ſimilar to the old 
Gothic conſtitutions, which (Stiernhook informs us) 
furim, ſi aliter capi non foſſet, occidere permittunt.“ 


21 Hal. P. C. zor. Hawk. 3 in. 5 ais 
b. E. 70. * , $ : ' | Hal. P. C,-494- » Hawk. 
* Dalt. Juſt. C. 150. 5 P.. 71. | 
i Finch. L. 31. z Inſt, 52. 1 Hal. P. C. 494. 
1 Hal. P. C. got, de jure Cetb. l. 3. c. 5. 
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3. In caſe of a riot, or rebellious aſſemblv, the officers - 
endeavouring to diſperſe the mob are juſtifiable in kil- 
ling them, both at common law ©, and by the riot act, 
1 Geo. I c. 5. 4. Where the priſoners in a gaol, or 
going to a gaol, aſſault the gaoler or officer, and he in 
his defence kills any of them, it is juſtifiable, for the 
ſake of preventing an eſcape ?, 5. If treſpaſſers in foreſts, 
parks, chaſes, or warrens, wil not ſurrender them- 
ſelves to the keepers, they may be ſlain ; by virtue of 
the ſtatute 21 Edw. I. ſt. 2. de malefaforibus in parcis, 
and 3&4 W. & M. c. 10. But, in all theſe caſes, 
there muſt be an apparent neceſſity on the officer's 
ſide ; vis. that the party could not be arreſted or ap- 
prehended, the riot could not be ſuppreſſed, the priſo- 
ners could not be kept in hold, the deer-ſtealers could 
not but eſcape, unleſs ſuch homicide were committed: 
otherwiſe, without ſuch abſolute neceſſity, it is not 
juſtifiable, 6. If the champions in a trial by battle 
killed either of them the other, ſuch homicide was juſ- 
tifiable, and was imputed to the juſt judgment of God, 

who was thereby preſumed to have decided in favour 

of the truth 4 18 55 

3. In the next place, ſuch. homicide, as is eommit- 
ted for the prevention of any ſorcible and atrocious 

crime, is juſtifiabſe by the law of nature r; and alſo by 
the law of England, as it ſtood ſo early as the time of. 

Bracton *, and as it is ſince declared by ſtatute 24 Hen. 

VII. c. 5. If any perſon attempts a robbery, or mur- 

der of another, or attempts to break open a houſe in the 
night time, (Which extends alſo to an attempt to burn 
it t) and ſhall be killed in ſuch attempt, the [layer ſhall 
be acquitted and diſcharged. This reaches not to any 
crime unaccompanied with force, as picking of pockets ; 

or to the breaking open of any houſe in the day time, un- 
leſs it carries with it an attempt of robbery alſo. So the 

Jewiſh law, which puniſhed not theft with death, makes 
homicide only juſtifiable, in caſe of nofurnal houſe-break- 

ing; if a thief be found breaking up, and he be ſnutren 


0 1 Hal. P. E. 495. 1 r puff. L, of N. I; 2, CG» 5. 
Hawk. P. C. 161. TY ® fol. 155, | 
y x Hal. P. C. 496, 1 Fal. P. C. 488. 
41 Hawk, P. C. 71, 
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| © that he die, no blood ſhall be ſhed for him: but if 
the ſun be riſen upon him, there ſhall be blood ſhed 
for him; for he ſhould have made full reſtitution v.“ 
At Athens, if any theſt was committed by night, it 
was lawful to kill the criminal, if taken in the fact“: 
and, by the Roman law of the twelve tables, a thief 
might be ſain by night with impunity ; or even by day, 
if he armed himſelf with any dangerous weapon Y: 
which amounts very nearly to the ſame as is permitted 
by our own conſtitutions, | ; Eds, 
The Roman law alſo juſtifies homicide, when com- 
mitted in defence of the chaſtity either of one's ſelf or 
relations -: and ſo alſo, according to Selden *, ſtood 
the law in the Jewiſh republic. The Engliſh law like- 
wiſe juſtiFes a woman, killing one who attempts to ra- 
viſh her &: and ſo too the huſband or father may 
juſtify killing a man, who attempts a rape upon his 
wife or daughter; but not if he takes thein in adultery 
by conſent, for the one is forcible and felonious, but 
not the other ©, And I make no douLt but the forcibly 
attempting a crime of a ſtill more deteſtable nature, 
may be equally reſiſted by the death of the unnatural 
aggreſſor, For the one uniform prineiple that runs 
through our own, and all other laws, ſeems to be this: 
that where a crime, in itſelf capital, is endeavoured 
to be committed by force, it is lawſul to repel that 
force by the death of the perſon attempting. But we 
muſt not carry this doctrine to the ſame viſionary length 
that Mr, Locke does: who holds 9, ** that all manner 
* of force without right upon a man's perſon, puts him 
in a ſtate of war with the aggreſſor ; and, of con- 
_ ** ſequence, that, being in ſuch a ſtate of war, he 
„may lawfully kill him that puts him under this un- 
natural reſtraint.“ However juſt this coneluſion may 
be in a ſtate of uncivilized nature, yet the law of 


»” Exod, xxii. 2. , 
* Potter Antiq. b. 1. c. 24. ® de legib. Hebreor. I. 4. r. 
Y Cic pro Milone. 3. Ef. 9. 3. 

2. 4. | b Bac, Elem, 34. 1 Hawk. 
» & Divas Hadrianus . P. C. 71. 5 . 
eum gui fluprum fibi vel ſuis in- e 1 Hal. P. C. 485, 486. 

ferentem occidit, dimittendum. 4 Eſſ. on gov. p. 2. c. 4. 
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England, Iike that of every other well regulated com- 
munity, is too tender of the public, peace, too cateſul. 
of the lives of his ſubje&s, to adopt fo eontentious a 

ſtem ; nor will ufer with impunity any crime to be 


* 


Would alſo be puniſted by det. 
In theſe inſtances of juſtiffuble homicide, it may be 


reverted by death, unleſs the fame, if committed, 


obſer deck that the ſlayer is in no kind of fault hat- 


ſoe ver, not even in the minuteſt 23 * ; and is there» 
fore to be totally acquitted and diſcharged; with com- 
mendatĩon rather than blame. But this is not quite the 


cuſe in excuſuble homicide, the very name Whergof 
imports ſome fault, ſome error, or omiſſion; ſo trivia] 


however, that the law excuſes it from the guilt of ſe- 
Iohy, though in ſtrictneſs it judges it deſerving of ſome 
little degree of puniſhment, Eidos 
II. Excufſable homicide is of two ſorts ; either er 
infortunium, by mifadventure ; or /e defendendo, upon. 
a principle of ſelſ-preſervation. We will firſt, ſee 
wherein theſe two ſpecies of homicide, are diſtinQ, 
and then wherein or fs „ 


1. Homicide fer in ortuntiom or” miſadventure, is 


where a man, doing a lawfrul act, without any inten- 


tion of hurt, unſortunately kills another: as where a 
man is at work with a harchet, and the head thereof 
flies off: and kills a ſtander-by ; er, where a perſon, 


qualified to keep a gun, is F N a mark, and un- 


deſignedly kills a man “: for the att is lawful, and the 
effect is merely accidental. So where a parent is mo- 
derately correcting his child, a maſter his apprentice 
or ſcholar, or an officer 5 criminal, and 
happens to occaſion his death, it is only miſadventure; 
for the act of correction was lawful: but if he exceeds 
the bounds of moderation, either in the manner, the. 
inſtrument, or the quantity of puniſhment, and death 
enſues, it is manſlaughter at leaſt, and in ſome caſes 
(according to the cireumſtances) murder 7; ſor the 


act of immoderate correction is unlawſul. Thus by 


* x Hawk, P. c. 73.74 1 Hal P. c. 473, 474. - 
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an edict of the emperor Canſtantine 8, when the rigor 
of the Roman law with regard to ſlaves began to xe 
and ſoften, a maſter was allowed to chaftiſe his ſlave 
with rods and impriſoament, and, if death accidentally 
enſued, he was guilty of no crime: but if he ſtruc 
him with a club or a ſtone, and thereby occaſioned 
his death; or if in any other yet groſſer manner In- 
« moderate ſuo jure utatur, tunc reus Homicidii fit.” 
But, to proceed, A tilt or tournament, the martial 
diverſion of our anceſtors, was however an unlawfi 
act; and ſo are boxing and ſwordplaying, the ſuc- 
ceeding amuſementy of their poſterity : and therefore, 
if a knight in the former caſe, or a gladiator in the 
latter, be killed, ſuch killing is felony of manſlaughter. 
But, if the king command or permit ſuch diverſions 
it is ſaid. to be only miſadyenture.,; for then the act js 
lawful 8. In like manner as, by the laws both of 
Athens and Rome, he who killed another in the pan- 
cratium, or public games, authorized or permitted by 
the ſtate, was not held to be guilty of homicide, 


Likewiſe to whip another's horſe, whereby he runs + 


over a child and kills him, is held to be accidental in 
the rider, for he has done nothing unlawful : but 
| manſlaughter in the perſon who whipped him, for the 
act was a treſpaſs, and at beſt a piece of idleneſs, of 
inevitably dangerous conſequence ®, And in genera), 
if death enſues in conſequence of an idle, dangerous, 
and unlawful ſport, as ſhooting or caſting ſtones in a 
town, or the barbarous diverſion of cock-throwing, 
in theſe and ſimilar caſes, the ſlayer is guilty of man- 
ſaughter, and not miſadventure only, for theſe are 
unlawful acts l. falf 40 / then 2 
2. Homicide in /elf-defence, or /e 0, u 
a ſudden affray, is alſo excuſable _ t — 
hable, by the Engliſh law, This ſpecies of ſelſ-de- 
fence muſt be dittinguiſhed from that juſt now men- 
tioned, as calculated to hinder the perpetration of a 
capital crime z which is not only a matter of -excuſe, 


© Cod. J. 9. c. 14. 7. Oh = 
hk I Hal, P, C. 473+ 1 Hawk. & Hawk. P. Q 73. 
Did. 74. 1 Hal. P. C. 


. 74. 
' Plato & LL, lib, 7. Ef. 9. 2. 472, Foſt. 26. 
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but of juſtification. But the ſelf-defence, which we 
are now ſpeaking of, is that whereby a man may pro- 
tect himſelf from an affault, or the like, in the courſe 
of a ſudden braw] or quarrel, by killing him who 
aſſaults him. And this is what the law exprefles'by the 
word chance-medley, or (as ſome rather chooſe to write 
it) chaud-medley ; the former of which in its etymology 
ſignifies a caſual affray, the latter an affray in the Heat 
of | blood or paſſion: both of them of pretty much the 
Tame import; but the former is in common ſpeech too 
often erroneouſly applied to any manner of homicide by 
miſadventure; whereas it appears by the ſtatute 24 Hen, 
VIII. c. 5. and our antient books ®, that it is properly 
applied to ſuch killing, as happens in ſelf-defence upon 
| a ſudden reneounter v. This right of natural defence 
does not imply a right of attacking : for, inſtead of 
attacking one another for injuries paſt or impending, 
men need only have recourſe to the proper tribunals of 
juſtice. They cannot therefore legally exerciſe this 
right of preventive defence, but in ſudden and violent 
caſes ; when certain and immediate ſuſtering would be 
the conſequence of waiting for the aſſiſtance of the law. 
Wherefore, to excuſe homicide by the plea of ſelf- 
defence, it. muſt appear that the ſlayer had no other 
poſſible (or, at leaſt, . probable) means of. eſcaping 
from his aſlailant. 5 1170 71 


It is frequently difficult to diſtinguiſh this ſpecies. of 
homicide (upon c/lance- medlęy in ſelf-defence) from that 
of man- ſlaughter, in the proper, legal ſenſe of the 
word o. But the true criterion between them ſcems to 
be this: when both parties are actually combating at 
the time when the mortal ſtroke is given, the flayer is 
then guilty of manſlaughter; but if the ſlayer bath 
not begun to fight, or (having begun) declines any 
farther ſtruggle, and afterwards, being cloſely preſſed 
by his antagoniſt, kills him to avoid his own deſtruction, 
this is homicide excuſable by ſelf-defence p. For which 
reaſon the law requires, that the perſon, who kills au— 
other in his own-defence, ſhould have retreated as far 


m Staundr. P. C. 16. py 0 3 Inf 55s ; 
a 3 Inſt, 55. 57, Foſt. 275, 270. 7 Foſt. 277. 
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As he conveniently or ſafely can, to avoid the violence 
of the aſſault, before he turns upon his aſſailant; and 
that, not 'fiQitioufly, or in order to watch his oppor- 

munity, but from a real tendernefs of ſhedding his 
brother's blood. And though it may be cowardice, in 
time of war between two independent nations, to flee 
from an enemy; yet between two fellow - ſubjects the 
law countenances no ſuch point of honour: becauſe the 
King and his courts are the vindices injuriarum, and he 
will give to the party wronged all the ſatisfaction he de- 
ſerves 4. In this the civil law alſo agrees with ours, 
or perhaps goes rather farther ; © qui cum aliter tueri 
« ſe non poſſunt, damni culpam dederint, innoxii ſunt *,” 
The party aſſaulted muſt- therefore flee as far as he 
- conveniently can, either by reaſon of ſome wall, ditch, 
or other impediment ; or as far as the fierceneſs of the 
aſſault will permit him * : for it may be ſo ſierce as not 
to allow him to yield a ſtep, without manifeft danger of 
his life, or enormous bedily barm ; and then in his de- 
fence he may kill his affailant inſtantly. And this is 
the doQtrine of univerſal juſtice *. as well as of the 
munieipal la. | | 
And, as the manner of the defence, ſo is alſo the 
time to be conſidered: for if the perſon aſſaulted does 
not fall upon the aggreſſor till the affray is over, or 
when he is running away, this is revenge, and not 
defence. Neither, under the colour of ſelf-defence, 
will the law permit a man to ſcreen himſelf from the 
guilt of deliberate murder: for if two perſons, A and 
B, agree to fight a duel, and A gives the firſt onſet, and 
B retreats as 2 as he ſafely can, and then kills A, this 
1 murder; becauſe of the previous malice and con- 
certed deſign . But if A. upon a ſudden quarrel 
aſſaults B firſt, and upon B.'s returning the aſſault, A. 
really and noa fide flees ; and, being driven to the 
wall, turns again upon B. and kills him; this may be 
ſe defendenas according to ſome of our writers v: 


1 Hal. P. C. 481. 433. 


t Puff. b. 2. c. 5.5. 13 
1 Ff. 9. 2. 45 1 Hal. b. C. 479. 
1 Hal, P. C. 433. E. 482. 
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though others * have thought this opinion too farour- 
able ; inaſmuch as the neceſſuy, to which he is at laſt 
reduced, 2 from his -own fault, Under 
this excuſe, of ſelf-defence, the principal civil and 
natural relations are comprehended ; therefore maſter 
and ſervant, parent and child, h.ſband and wife, 
killipg an aſſailant in the neceſſary defence of each 
other reſpeQively, are excuſed ; the act of the relation 
| — being conſtrued the {ame as the act of the party 
himſelt 7. | Re 
There is one ſpecies of homicide /e defendendo, where 
the party lain is equally innocent as he who occaſions 
his death : and yet this homicide is alſo excuſable 
from the great univerſal principle of ſelf-preiervation, 
which prompts every man to ſave his own life preferable 
to that of another, where one of them muſt iuevitably 
periſh. As, among others, in that caſe mentioned by 
Bacon *, where two perſans, bcing ſhipwrecked, 
and getting on the ſame plank, but finding it not able 
to fave them both, one of them thruſts the other from 
it, whereby he is drowned, He who thus preſerves 
his own life at the expenſe of another man's, is enauſable 
through unavoidable neceſſity, and the — of ſelf- 
. defence ; ſince their both remaining on the fame weak 
plank is a mutual, though innocent, attempt upon, 
and an endangering of, each other's life. 
Let us next take a view of thoſe circumſtances 
wherein theſe two ſpecies of homicide, by miſadventure 
and ſelf-defence, agree; and thoſe are in their blame 
and puniſhment. For the law ſets ſo high a value upon 
the life of a man, that it always inteads ſome miſbe- 
haviour in the perſon who takes it away, unleſs by the 
command or expreſs permiſſion of the law. In the caſe 
of miſadyenture, it preſumes negligence, or at leaſt a 


want of ſufficient caution in him who was ſo unfortunate 


as to commit it; who therefore is not altogether faul:- 
leſs*. And as to the neceſſity which excuſes a man who 


/ 


* 1 Hawk, P. C. 75. * Elem.c. 5. See alſo 1 Hawk. P. C. 75, 
Y 1 Hal, P. C. 484, 1 Hawk, P. C. 72272. 
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ys 4 & defendetdo, „lord 8 eben a ay 
atis c 4 A 174 thereby diſtinguiſhes: it 5 
te \ former, neceſluy of killing a thief- or a — 
6 lay, intends that p pes or aſſault aroſe 
tou ome unknown wrong,. or ſome provocation, either 
or deed:; and ſince in quarrels both parties 
18 and uſually are, in ſome fault; and it ſcarce 
can be tried: ho was originally in the wrong; the law 
will got hold {urviyar entirely gvilclels. But it · is 
clear, in the other caſe, that where I kill a thief that 
bean inen houſe, the original default can never 
e upop my, ſi — The law beſides may have a farther 
2 to make the crime of homicide more odious, and 
to cairion men how they venture to kill one another 
1150 thejr own private judgment by ordaining, that 
he who ſlays his neighbour, without an expreſs warrant 
ſrofi the law fo to, do, thall in no only aq abſolutely | 
free from guilt. . | 
Nor is the law of England fingular in akin reſpect. 5 
Eren zhe ſlaughter of enemies required a ſolemn pur- 
gation aiugng the Jeus; which implies that the death 
of, a gag, however it happens, will leave ſome ſtain 
be bind. zit.; And the moſaical law appointed certain 
cities of refuge for him“ who killed bis | neighbour 
„ ynawares 3 as if a man goeth into the wood with his 
„ neighbour to hew wood, and his hand fetcheth a 
ſtroke with the ax to cut down a tree, and the head 
+ ſlippeth from the helve, and lighteth upon his neigh- 
« — that he die, he ſhall flee unto one of theſe 
« cities and live.“ But it ſeems he was not held wholly 
blameleſs,: any more than in the Engliilylaw; ſince the 
avenger of blood might ſlay him beſore he reached his 
aſylum, or if he ali erwards ſtirred out of it till the 
death of ihe high prieſt. In the imperial law likewiſe * 
caſual homicide was excuſed, by the indulgence. of the 
emperor fi; izncd with his own 591 manual, adnetatione 
proncipis a other wiſe the death of a man, however 
commitred, was in ſome degree puniſhable. Among the 
Greeks * homic de 1 misfortune was expiated by vo- 
» Elem. e. 35 Cod. 9. 16. 5. : 
© Numb. c. 35, and peut. c. 19. 4 Plato de Lig. 15, 9. 
Vol. IV. „ 
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luntary baniſhment for a year f. In Saxony a fine is 
paid to the kindred of the ſlain; which atfo, among 
the Weſtern Goths, was little inferior to that of volun- 
tary homicide : and in France b no perſon is ever ab- 
ſolved in caſes of this nature, without a largeſs to the 
poor, and the charge of certain maſſes for the ſoul of 

the party killed. - 1 kay 

I be penalty inflited by our laws is faid by fir Ed- 
ward Coke to have been antiently no leſs than death i ; 
which however is with reaſon denied by later and more 
accurate writers x. It ſeems rather to have conſiſted in 
a forſeiture, ſome ſay of all the goods and chattels, 
others of only part of them, by way. of fine or wweregil/d! : 
Which was probably diſpoſed of, as in France, in pies 

uſus, according to the humane ſuperſtition of the times, 
for the benefit of % ſou], who was thus ſuddenly ſent 
to his account, with all his imperfections on his head. 
But that reaſon having long ceaſed, and the penalty 
(efpecially of a total forfeiture) growing more ſevere 
than was intended, in proportion as perſonal property 
has beeome more conſiderable, the delinquent has now, 
and has had as early as our records will reach ®, a par- 
don and writ of reſtitution of his _ as a matter of 
courſe and right, only paying for ſuing out the ſame. 
And, indeed to prevent this expenſe, in caſes where 
the death has notoriouſly happened by miſadventure or 
In ſelf-defence, the Judges will uſually permit (if not 
direQ) a 2 verdict of acquittal o. 

III. Felonious homicide is an act of a very different 
nature from the former, being the killing 7 a human 
creature, of any age or ſex, without juſtification or 
excuſe. This may be done either by killing one's ſell, 
or another man. rs | 


To this expiatien by-ba- r. 4. W 
niſhment the ſpirit of Patro- h De Mornay, on the digeſt, 
clus in Homer may be thought i 2 Inf. 148. 315. | 
to allude, when he reminds * 1 Hal, P. C. 425. 1 Hawk, 
Achilles, in the twenty-third P. C, 75. Foſt. 282, Sc. 

iliad, that when a child, he 2 Foft, 287. 
was obliged to Nee his country Foſt. 283. 
for caſually killing his play= » 2 Hawk. P. C. 381. 
fellow ; © »nTW; &x ISN © Foſt, 288. | 

s Stiernh. de jure Gotb. J. 3. 


con. 14 | via o s. x2 199. 


Self- murder, the pretended heroiſm, but real caw- 
ardice, of the Stoic philoſophers, who deſtroyed them- 
ſelves to avoid thoſe ills which they had not the forti- 
tude to endure, though the attempting it ſeems to be 
countenanced by the civil law ®, yet was puniſhed by 
the Athenian law with cutting off the hand, which 
committed the defperate deed v. And alfo the law of 
England wiſely and religiouſly conſiders, that no man 
hath a power to deſtroy life, but by commiſſion from 
God, the author of it: and, as the ſuicide is guilty of 
a double offence ; one ſpiritual, in invading the prero- 

ive of the Almighty, and ruſhiog into bis immediate 

reſence uncalled for ; the other _— againſt the 
| — who hath an intereſt in the preſervation of all his 
ſubſects; the law has therefore ranked this among the 
higheſt crimes, making it a peculiar ſpecies of felony, a 
felony committed on one's ſelf, And this admits of ae- 
ceſſories before the fact, as well as other felonies ; for 
if one perſuades another to kill hiniſelf, and he does ſo, 
the adviſer is guilty of murder . A fels de /e therefore 
is he that deliberately pats an end to his own exiſtence, 
or commits any unlawful malicious act, the conſe- 
quence of which is his own death : as if attempting to 
kill another, he runs upon bis antagoniſt's ſword : or, 
ſhooting at another, the gun burſts and kills himſelf . 
The party muſt be of years of diſcretion, and in his 
ſenſes, elſe it is no crime, But this excuſe ovght not 


N to be ſtrained to that length, to which our coroner's 
5 juries are apt to carry it, vis. that the very act of ſui- 
cilde is an evidence of inſanity ; as if every man, who 
Mt acts contrary to reaſon, had no reaſon at all: for the 
* ſame argument would prove every other criminal non 
or compos, as well as the — The law very ra- 
lf, tionally judges that every melancholy or hypochondri- 
ac fit does not derpive a man of the capacity of diſcern- 
ing right from wrong; which is neceſſary, as was ob- 
5 ſeryed in a former chapter i, to form a legal excuſe, 
l. „Si guis impatientia deloriiy » Pott. Antiq. b. 1. c. 26, 


l aut taldis vitæ, aut morbo, aut * Keilw. 136. | 
furore, aut pudere, mori matuit * 1 Hawk, P. C. 61. 1 Hal, 
„een animaducriatur is um. P. C. 413. | 
II. 49. 16. 6, 6 Zee page 24. 
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And therefore if a real lunatic kills himſelf in a lucid 
interval, he is a felo de ſe as much as another mann. 
But now the queſtion follows, what puniſhment can 
human laws inflict on one who has withdrawn himſelf 
from their reach? They can only act upon what he 
has left behind him, his reputation and fortune: on 
"1 the former by an ee er burial in the highway, 
with a ſtake driven through his body ; on the latter, by 
a forfcitur2 of all his goods and chartels to the king: 
hoping that his care for either his own reputation, or 
the welfare of his family, would be ſome motive to re- 
ſtrain him from ſo deſperate and wicked an act. And 
it is obſervable, that this forfeiture has relation to the 
time of the act done in the ſelon's life time, which was 
the cauſe of his death. As if huſband and wife be poſ- 
ſeſſed jointly of a term of years in land, and the huC- 
band drowns himſeif ; the land ſhall be forfeited to the 
king, and the wife ſhall not hare it by ſurvivorſhip, 
For by the act of caſting hiuiſelſ into the water he for- 
feits the term; which gives a title to the king, prior 
to the wiſe's title by ſurvivorſhip, which could not ac- 
crue till the inſtant of her huſband's deatht. And, 
though it muſt be owned that the letter of the law 
herein borders a little upon ſeverity, yet it is ſome al- 
leviation that the power of mitigation 1s left in the 
' breaſt of the ſovereign, who upon this (as on all other 
oeccaſions) is reminded by the oath of his office ta exe- 
cute judgment in wercy. | 
The other ſpecies of criminal homicide is that of ki- 
ling another man. Bur in this there are alſo degrees of 
' guilt, which divide the offence into manſlaughter and 
murder. he difference between which may be partly 
collected from what has been incidentally mentioned in 


the preceding articles, and principally conſiſts in this, 
that manſaughter (when voluntary) ariſes from the ſud- bs 
den heat of the paſſions, wurder from the wickedneſs | 4 
of the heart. | | | 1 
1. Manſlaughter is therefore thus defined ®, the un- © 


Jawſul killing of another, without malice either expreſs 
or implied: which may be either voluntarily, upon a 


0. 
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ſudden heat; or involuntarily, but in the commiſſion 
of ſome unlawfal act. Theſe were called in the Gothic 
conſtitutions ** homicidia wulgaria ; quae aut caſu, aut 
etiam ſponts committuntur, ſed in ſubitaneo quodam ira- 
* cundiae calore et impetu v. And hence it follows, 
that in manſlaughter there can be no acceſſories before 
the fact; Es, = it muſt be done without premedi- 

tation. * 

As to the firſt, or voluntary branch: if upon a ſud- 
den quarrel two perſons fight, and one of them kills 
the other, this is manſlaughter: and ſo it is, if they 
upon ſuch an occaſion go out to fight in a field; for 
this is one continued a of paſſion *: and the law pays 
that regard to human frailty, as not to put a haſty and 
deliberate act upon the ſame footing with regard to 

guilt, So alſo if a man be greatly provoked, as by 

pulling his noſe, or other great indignity, and imme- 
diately kills the aggreſſor, though this is not excuſable 
ſe defendends, ſince there is no abſolute neceſlity for do- 
ing it to preſcrve himſelf ; yet neither is it murder, for 

there is no previous malice z but it is manſlaughter 7. 

But in this, and in every other caſe of homicide upon 

provocation, if there be a- ſuffi-ient cooling-time for 
paſſion to ſubſide and reaſon to interpoſe, and the per- 
fon ſo provoked afterwards kills the other, this is deli- 
berate revenge and not heat of blood, and accordingly 
amounts to murder So if a man takes another in the 
act of adultery with his wife, and kills him directly 
upon the ſpot ; though this was allowed by the laws of 
Solor ®, as likewiſe by the Roman civil law, (if the 
adulterer was found in the huſband's own houſe *) and 
alſo among the antient Gothe e; yet in England it is not 
abſolutely ranked in the claſs of juſtifiable homicide, as 
in cafe of a forcible rape, but it is manſlaughter *, It 
1; however the loweſt degree of it; and therefore in 
fach a caſe the court directed the burning in the hand 
to be gently inflicted, becauſe there could not be a 


» Hal p. C. 466. 2 Plutarch. in wit, Solon. 
Stiernh. de jure Goth, I. 3. » Ff. 48. 5. 24. | 
e. 4. 4 | « Stiernh. de jure Cotb. I. 3. 
* 1 Hawk.P. C. 82, c. 2. 16. 24-3 
Y Kelyng. 135. 41 Hal. P. C. 486. 


Foſt. 296. 
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greater provocation e. Manſlaughter therefore on a 


iudden provocation differs from excuſable homicide /e _ 
defendendo in this: that in one caſe there is an apparent 


rieceffity, for ſelf-prefervation, to kill the aggreſſor ; 


in the other no neceſſity at all, being only a ſudden act 


of * 

The | 
differs alſo from homicide excuſable by miſadventure, 
in this; that miſadventure always happens in conſe- 


quence of a lawſul act, bnt this ſpecies of manſlaughter 
in conſequence of an unlawful one. As if two perſons 


play at ſword and buckler, unleſs by the king's com- 
mand, and one of them kills the other: this is man- 
ſlaughter, becauſe the original act was unlawful ; but 
it is not murder, for the one had no intent to do the 
other any perſonal miſchieff, So where a perſon does 
an act, lawful in itſelf, but in an unlawful manner, 
and without due caution and eircumſpection: as when 
a workman flings down a ſtone or piece of timber into 

the ſtreet, ard kills a man; this may be either miſad- 
venture, manſlaughter, or murder, according to the 
circuniftances under which the original act was done: 


if it were in a country village, where a few paſſengers 


are, and he calls out to all people to heve a care, 1t is 
miſadyenture only; but if it were in London, or other 
ulous town, where people are continually paſſing, 


rt is manſlaughter, though he gives loud warning®; 


and murder, if he knows of their paſſing, and gives 
no warning at all, for then it is malice againſt all 
mankind . And, in general, when an involun- 
tary killing happens in conſequence of an unlav- 
ful act, it will be either murder or manſlaughter! 
according to the nature of the act which oecaſioned 
it. If it be in the proſecution of a ſelonious 
intent, or in its conſequences naurally tended to blood- 

Sir T. Raym. 212. man between Graveſend and 


Boox Iv 


cond branch, or involuntary manſlaughter, | 


1 Inſt. 56. 
t Kel. 40. 
3 Inft. 57. 


j Our ſtatute law has fe. 


verely animadverted on one 
ſpecies of criminal neglgence, 
whereby the death of a man is 
occaſioned, For by ſlatute 10 
Geo II. c. 31. if any water- 


Windfor receives into his boat 
or barge a greater number of 
perſons than the act allows, 
and any paſſenger ſhall then be 
drowned, ſuch waterman is 
guilty (not of manſlaughter 
but) of ſelony, and fhall be 
tranſported as a felon, 


| Ch. 14. 0 | Wronss. 193 
ſhed, it will be murder; but if no more was intended 


than a mere civil treſpaſs, it will only amount to man- 


* 


flau hter i. -1 


Next, as tothe: pirii/fiment of this degree of homi- 
cide : the crime: of manflkughter amounts to felony, but 
within: the benefiz of clergy ; and the offender ſhall be 
burnt in the hand, and forfeit all his goads and chattels. 


But there is one ſpecies of manſlaughter, which is 


puniſhed as murder, the benefit of clergy being taken 
away fram it by ſtatute; namely, the offence of mortally 
falling another, though done upon ſudden provocation. 
For by ſtatute 1 Jac. I. e. 8. when one thruſts or ſtabs 


another, nat. then having a weapon. drawn, or who bath 
not then firſt ſtricken the party ſtabbing, ſa that be dies 
rhereof within ſix months after, the offender ſhall not 
have the benefit of clergy, though he did it not of ma- 


lice aforethaught. This ſtatute was made on account 


of the frequent quarrels and ſtabbings with ſhort dag- 
gens between the Scatch and the Engliſti, at the —. 3 
wn 


of James the . firſt *;. and, being therefore of a. 


temporary nature, opght. to have expired with the 


miſchief which it meant to remedy. For, in point of 


ſolid and ſubſtantial juſtice, it cannot be ſaid that the 


mode of killing, whether by ſtabbing, ſtrangling, or 


ſhooting, can either extenuate or enhance the guilt : 
unleſs where, as in the caſe of paiſoniog, it carries 
with it an internal evidence of cool and deliberate ma- 


lee, . But the benignity of the law hath conſtrued the 


ſtatute ſo favourably in behalf of the ſubjeR, and fo 
ſtrictly when againſt him, that the offence of ſtabbing 
now ſtands almoſt upon the ſame footing, as it did at 


the common law. Thus, (not to repeat the caſes 


before-mentioned, of ſtabbing an adultereſs, Wc. which 
are barely | manſlaughter, as at common law) in the 
conſtruction of this ſtatute it hath been doubted, - whe- 
ther, if the deceaſed had ſtruck at all before the maxtal 
blow given, this does not take it out of the ſtatute, 
though in tie preceding quarrel the ſtabber had given 
the firſt blow ; and it ſeems to be the better opinion, 
that this is not within the ſtature®, Alſo it hath been 


i Foſter, 258. 1 Hawk, P. 1 foſt. 299, 300 
C. 84. £45 5 * Foſt. 301, 1 Hawk. P. 
* 1 Lord Raym, 140. G Þ 
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relolved, that the killing a man by throwing a hammer 
or other blun: weapon "is not within the ſtatute; and 
whether a flo with a piſtol be ſo or not, is doubted u. 
But if ibe party ſlain had a Ein his hand, or had 
thrown a pot or a bottle, or diſcharged-a piſtol at the 
party ſtabbing; this is a ſaſkojen having a weapon draw 4 
on his ſide within the words of the ſtatute a. 901 1 
2. We are next to conſider the crime of deliberate 
and wilful murder ; a crime at which human nature 
ſtarts, and which is believe puniſhed almoſt univerſally 
throughout the world with death. The words of the 
moſaical law (over and above the general precept to 
Noah ?, that whoſo ſhedderh man's blood, by man 
« ſhall his blood be ſhed”) are very emphatical in pꝰo- 
bibiting the pardon of murderers*, * Moreover ye 
*« {ſhall take no ſatisfaction for the life of a murderer, 
who is guilty of death, but he ſhall ſurely be put to 
death; for the land cannot be cleanſed of the blood 
that is "hed therein, but by the blood of him that ſned 
« it.” And therefore our law has provided one courſe 
of proſecution, (that by appeal, of which hereafter) 
wherein the king himfelf is excluded the power of par- 
doning murder: ſo that, were the king of England ſo 
inclined, he could not imitate that Poliſh + monarch 
mentioned by Puffendorf : who thought proper to 
remit the penalties of murder to all the nobility, in an 
edict with this arrogant preamble, 4 mos; divini juris 
« rigorem moderantes, c. But let us now Fenn | 
the definition of this great offenes. 
The name of murder (as a crime)- was antiently ap- 
plied only to the ſecret killing of anqther -; {which the 
word, moerda, ſignifies in the Teutonic language :) and 
it was defined, homicidium quod nullo widente, nullo 
* [ciente, claw; perpetratur u for which the vill wherein 
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ene. n, 14 Edw. I. « j. vient ne cehral, 

21 Hawk. P. C. 77. 4 ne ſuffer ai dirt eg as mur dre,” 

P Gen. ix. 6. | F which: is, thus tranſlated in C 
* Numb. RXXV, <4 © Fleta, A 6. /18. 5. 4. && ul f: 
TL. of N. b. 8 c.c. 33 u weritatem E 1205 
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it was committed, or (if that were too poor) the whole . 
hundred was liable to a heavy amercement ; which 
amercement itſelf was alſo denominated murdrum . 
This was an ancient uſage among the Goths in Sweden 
and Denmark, who ſuppoſed the neighbourhood, unleſs 
they produced the murderer, to have perpetrated or at 
leaſt connived at the murder *: and, according to 
Bracton v, was introduced into this kingdom by king 
Canute, to prevent his countrymen the Danes from 
being privily murdered by the Engliſh ; and was af- 
terwards continued by William the conqueror for the 
like ſecurity to his own Normans*. And therefore if, 
upon inquiſition had, it appeared that the perſon found 
ſſain was an Engliſhman, (the preſentment whereof was 
denominated engleſcherie *) the country ſeems to have 
been excuſed from this burthen. But, this difference 
being totally aboliſhed by ſtatute 14 Edw. c. 4. we 
muſt now (as is obſerved by Staundforde *) define mur- 
der in quite another manner, without regarding whether 
the party fin was killed openly or ſecretly, or whether 
he was of Englith or foreign extraction. | 

Murder 1s therefore now thus defined, or- rather de- 
ſcribed, by fir Edward Cokes; “ when a perſon; of 
* ſound memory and diſcretion, unlawfully killeth any 
« reaſonable creature in being and unden the king's 
« peace, with malice aforethought, either expreſs or 
implied.“ The beſt way of examining the nature 
of this crime will be by conſidering the ſeveral branches 
of this definition. | | 

Firſt, it muſt be committed by a perſon of found me- 
mory and diſcretion : for lunatics or infants, as was for- 
merly obſerved, are incapable of committing any crime : 
unleſs in ſuch cafes where they ſhew a conſciouſneſs of 


doing, and of courſe a diſcretion, or diſcernment, be- 


tween good and evil, = 
Next, it happens when a perſon of ſuch ſound diſ- 
cretion unlawfully killeth, The unlawfulneſs ariſes 
from tne killing without warrant or excuſe ; and there 
* Brat. 4 3. tr 2, e 16. 1. * 1 Hal. P. C. 447, 
7. Stat, Marlbr. c. 26. Foſt, a Bract, ubi ſupra. 
281, a bd P. C. J. 1. c. 10, 
* Stier n. J. 3. c. 4. © 3 Inſt, 47. 
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muſt alſo be an actual killing to conſtitute murder; for 
a bare aſſault, with intent to kill, is only a great mit- 
demeſnor, though ſormerly it was held to be murder 
The killing may be by poſſoning, ſtriking, ſtarving, 
_ drowning, and a thouſand other forms of death, by 
which human nature may be overcome. And if a per- 

ſon be indicted for one ſpecies of killing, as by poiſoning, 
he cannot be convicted by evidence of a totally differ- 
ent ſpecies of death, as by rooting with a piſtol or Har- 
vin. But where they only differ in circumſtances, as 
if a wound be alleged to be given with a ſword, and it 
proves to have ariſen from a ſtaff, an axe, or a hatchet, 
this difference is immaterial * Of all ſpecies of deaths 
the moſt deteſtable is that of poiſon ; becauſe it can of 
all others be the leaſt prevented by manhood or fore- 
thought J. And therefore by the ſtatute 2: Hen. VIII. 
e. 9. it was made treaſon, and a more grievous and 
lingering kind of death was inflited on it than the 
common law allowed ; namely, boiling to death : but 
this act did not live Jong, being repealed by 1 Edw. VI. 
c. 12. There was aWo, by the antient common law, 
one ſpecies of killing held to be murder, which maybe 
dubious at this day; as there hath not been an inſtance 
wherein it has been held to be murder for many ages 
 paſt®: I mean by bearing falfe witneſs againſt another, 
with an expreſs premeditated defign to take away his 
life, fo as the innocent perſon be condemned and ex- 
executed d. The Gothic laws puniſhed in this caſe, 
both the judge, the witneſſes, and the profecutor ; 
t peculiari poena judicem puniunt ; peculiari teſtes, quorum 
* fides judicem ener ; peculiari denique et maxima 
* auttorem, ut homicidam l. And among the Romans, 
the lex Cornelia, de ficariis, puniſhed the falſe witneſs 
with death, as being guilry of a ſpecies of aſſaſſination >. 
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21 Hal. P* C. 42 
3 loſt, 319. 2 Hat. P. C. 


115. 
3 Inſt. 48. 
t Foſt. 132. In the caſe of 
Macdaniel and Berry, reported 


by fir Michael Foſter, though . 


the then attorney general de- 
clined to argue this point of 


law, I have good grounds to c. 3. — 
a Ff. 48. 8. 1. 


believe it was not from any 


apprehenſion of his that the 
eint was not maintainable, 
t from other prudential rea- 
ſons. Nothing therefore ſhould 
be concluded from the waiving 

of that preſecution. 
Mirror c. 1. f. 9. Brit, 6. 

£2, Bract. J. 3. c. 4. 
i Stiernh. de jure Getb J. 3. 
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And there is no doubt but this is equally murder in fore 

conſcientiae, as killing with a ſword ; though the mo- 
dern law (to avoid the danger of deterring witneſſes 

from giving evidence upen capital proſecutions, if it 

muſt be at the peril of their own lives) has not yet pu- 

niſhed it as ſuch. If a man however does ſuch an act, 

of which the probable conſequence may be, and even- 

tually is, death 3. ſuch nne may be murder, although 

no ſtroke be ſtruck by himſelf, and no killing- may {31 

primarily intended : as was the caſe of the unnatural 

ſon, who expoſed his ſick father to the air, N his 
will, by — 2 whereof he died 1; of the harlot, who 
laid her child under leaves in an orchard, where a kite 

firuck it and killed it ® ; and of the pariſh-officers, who 
ſhifted a child from pariſh to pariſh, till it died for want 
of care and ſuſtenance n. So too, if a wan hath a beaſt 
that is uſed to do miſchief; and he, knowing it, ſuffers 
it to go abroad, and it kills a man; even this is man- 
laughter in the owner : but if he had purpoſely turned 
it loofe, though barely to frighten people and make what 
is called ſport, it is with us (as in the Jewiſh law) as 
much murder, as if he had incited a bear or dog to 
worry them ©, If a phyſician or ſurgeon gives his patient 
a potion or plaiſter to cure him, which contrary to ex- 
pectation kills him, this is neither murder, nor man- 
ſlaughter, but miſadyenture ; and te ſhall not be pu- 
niſhed criminally,. however liable he might formerly 
have been to a civil action for negle& or ignorance ; 
but it hath been holden, that if it be not a regular phy- 
| fician or ſurgeon, who adminiſters the medicine or per- 
forms the operation, it is manſlaughter at the leaſt 5, 
Yet fir Matthew Hale very juſtly queſtions the law of 
this determination T. In order alſo to make the killing 
murder, it is requiſite that the party die within a year 
and a day after the ſtroke received, or cauſe of death 
adminiſtered ; in the computation of which, the whole 
2 2 which the hurt was done ſhall be reckoned 
t s | 


11 Hawk. P. C. 78. Vol. III. pag, 122, yy 


m 1 Hal, P. C. 432. Britt. c. 5. 4 Inſt, 251, 
Palm. 545. | 7 1 Hal. P. C. 430. | 


* Ibid, 431. | *3 Hawk: F. C. 796; 
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Farther ; the perſon killed muſt be © a reaſonable 


creature in being, and under the king's feace,” at the 
time of the killing. I hereſore to il an alien, a Jew, 
or an outlaw, who are all under the king's grace and 
protection, is as 1nuch murder as to kill the molt regular- 
born Engliſhman; except he be an alien enemy in time 
of, wart. To kill a child in its mother's womb, is 
now no murder, but a great miſpriſion: but if the 
child be born alive, and dieth by reaſon of the potion 
or bruiſes. it received in the womb, it ſeems, by the 
better opinion, to be murder in ſuch as adminiſtered 
or gave them u. But, as there is one caſe where it is 
difficult to prove the child's being born alive, namely, 
in the caſe of the murder of baſtard children by the 
unnatural mother, it is enacted by ſtatute 21Jac.I c. 27. 
that if any woman be delivered of a child which if 
born alive ſhould by law be a baſtard ; and endea\ours 
privately to conceal its death, by _— the child or 
the like ; the mother ſo offending ſhall ſuffer death as 
in the caſe of murder, unleſs ſhe can prove by one 
witneſs at leaſt that the child was actually born dead. 
This law, which ſavours pretty ſtrongly of ſeverity, 
in making the concealment of the death almoſt conclu- 
five evidence of the child's being murdered by the 
mother, is nevertheleſs to be alſo met with in the cri- 
minal codes of many other nations of Europe; as the 
Danes, the Swedes, and the French“: but I appre- 
hend it has of late years been uſual with us in England, 
upon trials for this offence, to require ſome ſort of 
preſumptive evidence that the child was born alive, 
before the other conſtrained preſumption (that the 
child, whoſe death is concealed, was therefore killed 
by its parent) is admitted to convict the priſoner. 

Laſtly, the killing muſt be committed with malice 
afcrethought, to make it the crime of murder. This 
is the grand criterion which now diſtinguiſhes murder 
from other killing : and this malice prepenſe, malitia 
praecogitata, is not To properly ſpite or malevolence to 
the deceaſed in particular, as any evil deſign in gene- 
ral; the dictate of a wicked, depraved, and malignant 


«c 


* q Inſt, 50. 1 Hal: P. C. 432. 1 
433. » See Barrington en the 
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heart v: un diſpoſition a faire un mal choſe * : and it 
may be either expreſs, or implied in law. Expreſs . 
malice is when one, with a ſedate deliberate mind and 
formed deſign; doth kill another: which formed deſign 
is evidenced by external circumſtances diſcovering that 
inward intention; as lying in wait, antecedent menaces, 
former grudges, and concerted ſchemes to do him ſome 
bodily harm. This takes in the caſe of deliberate 
duelling, where both parties meet avowedly with an 
intent to murder: thinking it their duty, as gentlemen, 
and claiming it as their right, to wanton with their own 
lives and thoſe of their fellow creatures ; without any 
warrant or authority from any power either divine or 
human, but in direct contradiction to the laws both of 
God and man: and therefore the law has juſtly fixed 
the crime and puniſhment of murder, on them, and 
on their ſeconds alſo*, Yet it requires ſuch a degree 
ol paſſive valour, to combat the dread of even undeſer- 
ved contempt, ariſing from the falſe notions of honour 
too generally received in Europe, that the ſtrongeſt pro- 
hibitions and penalties of the law will never be entirely 
effectual to eradicate this unhappy cuſtom ; till a method 
be found out of compelling the original aggreſſor to 
make ſome other ſatisfaction to the affronted party, 
which the world ſhall eſteem equally reputable, as thar 
which is now given at the hazard of the life and ſor- 
rune, as well of the perſon inſulted, as of him who 
hath given the inſult. Alſo, if even upon a ſudden 
provocation one beats another in a crue] and unufual 
manner, ſo that he dies, though he did not intend his 
death, yet he is guilty of murder by expreſs malice ; 
that is, by an expreſs evil deſign, the genuine ſenſe of 
malitia, As when a park-keeper tied a boy, that was 
ſtealing wood, to a horſe's tail, and dragged him along 
the park; when a maſter corrected his — with an 
iron bar, and a ſchoolmaſter ſtamped on his ſcholar's 
belly: ſo that each of the ſufferers died; theſe were 
juſtly held to be murders, becauſe the correction being 
exceſſive, and ſuch as could not proceed but from a bad 
heart, it was equivalent to a deliberate act of ſlaughter *, 


. ® Foſter. 256. 2 1 Hawk, ee. 
* 2 Roll. Rep, 461. * 1 Hal, P. C. 454, 4733 
7 1 Hal, P. C. 451. me” 
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Neither ſhall he be guilty of a leſs crime, who kills 
another in conſequence of ſuch a wilful act, as ſhews 
him to be an enemy to all mankind in general ; as going 
deliberately, and with an intent to do-miſchief*, upon 
a horſe uſed to ſtrike, or coolly diſcharging a gun, 
among a multitude of people. So if a man reſolves to 
kill the next man he meets, and does kill him, it is 
murder, although he knew him not; for this is univer- 
ſal malice. And, if two or more come together to do 
an unlawful act againſt the king's peace, of which the 
probable conſequence might be bloodſhed ; as to beat a 
man, to commit a riot, or to rub a park: and one of 
them kills a man; it is murder in them all, becauſe of 
the unlawful act, the malitia praecegitata, or evil in- 
tended before-hand ©. | t 

Alſo in many caſes where no malice is expreſſed, the 
law will imply t: as, where a man wilſully poiſons 
another, in ſuch a deliberate act the law preſumes ma- 
lice, though - no particular enmiry can be proved *, 
And if a man kills another ſuddenly, without any, or 
without a conſiderable provocation, the law implies 
malice ; for no perſon, unleſs of an abandened heart, 
would be guilty of ſuch an act, upon a flight or no 

apparent cauſe, No affront, by words or geſtures only, 
is a ſufficient provocation, ſo as to excuſe or extenuate 
ſuch aQs of violence as manifeſtly endanger the life of 
another f, But if the perſon ſo provoked had unſortu- 
na ely killed the other, by beating him in ſuch a man- 
ner as ſhewed an intention only to chaſtiſe and not to kill 
him, the law ſo far conſiders the provocation of contu- 
melious behaviour, as to adjudge it only inanſlaughter, 
and not murder 8. In like manner if one kills an officer 
of juſtice, either civil or crimina], in the execution of 
his duty, or any of his aſſiſtants endeavouring to con- 
ſerve the peace, or any private perſon endeavouringto 
ſuppreſs a fray, or apprehend a felon, knowing his au- 
thority or the intention with which he interpoſes, the law 
will imply malice, and the killer ſhall be guilty of 


d Lord Raym. 143, f 1 Hawk, P. C. 82. 1 Bal. 
© 1 Hawk. P. C. 74. P. C. 455, 456. „ 
bid. 84. 2 Foit. 291. 
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murder. And if one intends to do another felony, 


and undeſignedly kills a man, this is alſo murder i. 


Thus if one ſhoots at A and miſſes Aim, but kills B, 
this is murder; becauſe of the previous felonious intent, 
which the law transfers from the one to the other. The 
ſame is the caſe where one lays poiſ-n for A; and B, 
againſt whom the priſoner had no malicious intent, takes 
it, and it kills him; this is likewiſe murder x. So alſo, 
if one gives a woman with child a medicine to procure 
_ abortion, and it operates ſo violently as to kill the wo- 
man, this is murder in the perſon who gave it!, It 
were end leſs to go through all the caſes of homicide, 
which have been adjudged either expreſſedly, or im- 
pliedly, malicious : theſe therefore may fue as 4 
ſpecimen ; and we may take it for a general law that all 
homicide is malicious, and of courſe amounts to murder, 


unleſs where juſtified by the command or permiſſion of 


the law; excuſed on the account of accident or ſelf- 
preſervation ; or alleviated into manſlaughter, by being 
either the involuntary conſequence of ſome act, not 
ſtritly lawful, or (if voluntary) occaſioned by ſome 


ſudden and ſufficiently violent provocation. And all 


theſe circumſtances of juſtification, excuſe, or alleviation, 


it is incumbent upon the priſoner to make out, to the 


ſatisfaction of the court and jury: the latter of whom 
are to decide whether the circumſtances alleged are 
proved to have actually exiſted ; the former, how far 
they extend or mitigate the guilt. For all homicide is 
preſumed to be malicious, until the contrary appeareth 
upon evidence *. | 
The puniſhment of murder, and that of manſlaughter, 
were formerly one.and the ſame ; both having the bene- 
fit of the clergy : ſo that none but unlearned perſons, 
who leaft knew the guilt of it, were put to death for 
this enormous crime®, But now, by ſeveral ſtatutes , 
the benefit of clergy is taken away from murderers 
through malice prepenſe, their abettors, procurers, and 
counſellors. In atrocious caſes, it was frequently uſual 
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for the court to direct the murderer, after execution, to 
be hung upon a gibbet in chains near the place where 
the fact was committed: but this was no part of the 
legal judgment: and the like is ſtil] ſometimes prac- 

tiſed in the caſe of notorious thieves. This, being quite 


contrary to the expreſs command of the moſaical law , 
ſeems to have been borrowed ſrom the civil law; which, 
beſides the terror of the example, gives alſo another 


reaſon for this practice, vis, that it is a comfortable 
fight to the relations and friends of the deceaſed 4. But 
now in England, it is enacted by ſtatute 25 Geo. II. c. 
37. that the judge, before whom any perſon is found 
guilty of wilful murder, ſhall pronounce ſentence im- 
mediately after conviction, unleſs he ſees cauſe to poſt- 
pone it; and ſhall in paſſing ſentence direct him to be 
executed on the next day but one, (unleſs the ſame ſhall 
be ſunday, and then on the monday following) and that 
his body be delivered to the ſurgeons to be diſſected and 
anatomized er; and that the judge may direct his body 


to be aſterwards hung in chains, but in no wiſe to be 


buried without diſſection. And, during the ſhort but 


horrid interval between ſentence and execution, the pri- 


ſoner ſhall be kept alone, and ſuſtained with only bread 
and water. But a power is allowed to the judge upon 
good and ſufficient cauſe to reſpite the execution, and 
relax the other reſtraints of this act. 0 

By the Roman law, parricide, or the murder of one's 
parents or children, was puniſhed in a much ſeverer 


manner than any other kind of homicide. After being 


ſcourged, the delinquents were ſewed up in a leathern 
ſack, with a live cock, a dog, a viper, and an ape, and 
ſo caſt into the ſea . Solon, it is true, in his laws, made 
none againſt parricide ; apprehending it impoſſible 
that any one ſhould be guilty of ſo unnatural a bar- 
| barityt, And the Perſians, according to Herodotus, 


r “The body of a malefac- *© fpefu deterreantur alii, et ſo- 
« tor ſhall not remain allnight © atis fit cognatis, interemptorum, 
« upon the tree; but thou “ eodem loco poena reddita, in que 
« ſhalt in any wiſe bury him © /arrones bemicidia feciſent.” 
that day, that the land be FF. 48. 19. 28, § 15, 
© not defiled.“ Deut. xxii. 23. r Foft. 107. | 

* Famoſos lutrones, in bis * Ff. 48.9.9. 5 
* focir, abi grafſati ſunt, furca * Cic, pro S. Roſcio, f. 25. 

figendos flacuit; ut; et con- | 
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entertained the ſame notion, when they adjudged all per- 
ſons who killed their reputed parents to be baſtards, And, 
upon ſome ſuch reaſon as this, we muſt account for 
the omiſſion of an exemplary puniſhment for this crime 
in our Engliſh laws; which treat ĩt no otherwiſe than as 
ſimple murder, unleſs the child was alſo the ſervant of 
bt EE 0 tbe 
For, though the breach of natural relation is unob- 
ſerved, yet the breach of civil or eccleſiaſtical connexi- 
ons, when coupled with murder, denominates it a new. 
offence, no leſs than a ſpecies of treaſon, called parva 
proditio, or petit treaſon : which however is nothing elſe 
but an aggravated: degree of murder; although, on 
account of the violation of private allegiance, it is ſtig- 
matized as an inferior ſpecies of treaſon v. And thus, 
in the antient Gothic conſtitution, we find the breach 
both of natural and civil relations ranked in the ſame 
claſs with crimes againſt the ſtate and the ſovereign v. 
Petit treaſon, | according to the ſtatute 25 Edw. III. 
c. 2. may happen three ways: by a ſervant killing bis 
maſter, 2 with her huſband, or an eccleſiaſtical perſon 
(either ſecular, or regular (his ſuperior, to whom he 
owes faith and obedience, A ſervant who kills his maſ- 
ter whom he has left, upon a grudge conceived agaiuft 
bim during his ſervice, is guilty of petit treaſon : for the 
traiterous intention was hatched while the relation ſub- 
ſiſted between them; and this is only an execution of 
that intention x. So if a wife be divorced à menſa et 
thoro, ſtill the vinculum matrimonii ſubſiſts ; and if ſhe 
kills ſuch divorced huſband, ſhe is a traitreſs . And a 
clergyman is underſtood to owe canonical obedience to 
the biſhop who ordained him, to him in whoſe dioceſe 
he is beneficed, and alſo to the metropolitan of ſuch ſuf- 
fragan or dioceſan biſhop : and therefore to kill any of 
theſe is petit treaſon 7 As to the reſt, whatever has 


* 1 Hal, P. C. 383. . aut etiam ab homine in ſemet ip- 
" Foſter 107, 324. 336. & ſum.” Stiernh, de jure Gotb. J. 
See pag. 75. . 
* Omnium graviſſima cenſe- * 1 Hawk, P. C. 89. 1 Hal. 
tur vis facta ab incelis in patri- P. C. 380. 
2 am, ſubditis in regem, liberis in Y 1 Hal, P. C. 381. 
5 farentes, maritis in uxores, (et * Ibid. | 
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been ſaid, or remains to be obſerved hereafter, wi 


reſpect to wilful murder, is alfo applicable to the crime 
of petit treaſon, which is no other than murder in its 
moſl odious degree: except that the trial ſhall be as in 


caſes of high treaſon, before the improvements. therein 
made by the ſtatutes of William III. But a perſon in- 


dicted of petit treaſon may be acquitted thereof, and 
found guilty of manſlaughter or murder“: and in fuch 
caſe it ſhould ſeem that uo witneſſes are not neceſſary, 
as in caſe of petit treaſon they are. Which crime is alſo 
diſtinguithed from murder in its puniſhment. h 

The puniſhment of petit treaſon, in a man, is to be 
drawn aud hanged, and, in a woman, to be drawn and 
burned © : the idea of which latter puniſhment ſeems to 
have been handed down to us by the laws of the antient 
Druids which condemned a woman to be burned for 
murdering her huſband 4; and it is now the uſual] 
niſnment for all ſorts of treaſons committed by thaſe of 
the female ſex . Perſons guilty of petit treaſon were 
firſt debarred the benefit of clergy, by ſtatute 13 Hen. 
VII. e. 7. which has been ſince extended to their aiders, 
abettors, and counſellors, by ſtatutes 23 Hen. VII. c. 1. 
and 4 & 5 P. & M. c. 4. | Las £4 


Foſt. 337. 


311. 2 
b Foſter, 106. 1 Hal, P. C. Ns Cæſar de bell. Gall. I. G. c. 


278. 1 Hal, P. C. 184. 18. 
© 1 Hal. P. C 382. 3 Inſt. gee pag. 93. 
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CHAPTER THE FIFTEENTH. 


or OFFENCES acainsT The PER 


SONS or INDIVIDUALS. 


o 


AV IN G in the preceding chapter confered_ 
| H the principal a or public | aa that can 


be committed againſt a private ſubject, namely, b 
deſtroying his life z I proceed now to inquire into ſuc 
other crimes and — — as more peculiarly af- 
ſet the ſecurity of his perſon, while living. 


Of theſe ſome are felonious, and in their nature ca- 
pital : others are ſimple miſdemeſnors, and puniſhable 


with a lighter animadverſion, Of the felonies the firſt 
is that of may/tem. 


I, Mayhem, mayhemium, was in part conſidered in 


the preceding volume , as a civil injury: but it is alſo 
looked upon in a criminal light by the law; being an 
atrocious breach of the king's peace, .and an offence 
tending to deprive him of the aid and aſſiſtance of his 
ſubjects. For mayhem is . defined to be, as 
we may remember, the violently depriving another of 
the uſe of ſuch of his members, as may render him the 
leſs able in fighting, either to defend himſelf, or to an- 
noy his W e d. And therefore the cutting off, or 
diſabling, or weakening a man's hand or finger, or 
ſtriking out his eye or foretooth, or depriving him of 


thoſe parts, the loſs of which in all animals abates their 


* See Vol. III. pag, 121. P. C. 111. 
d Brit, J. 1. c. 25. 1 Hawk. 
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courage, are held to be mayhems. But the cutting off 
his ear, or noſes or the like, are not held to be may- 
hems at common law; becauſe they do not weaken 
but only disfigure him. , 


By the antient law of England he that maimed any 


man, whereby he loft any part of his body, was ſen- 
tenced to loſe the like part; membrum pro membro © : 
which is ſtill the law in Sweden 4. Bur this went after- 
wards out of uſe: partly becauſe the law of retaliation, 
as was formerly ſhewn e, is at beſt an inadequate rule 
of puniſhment ; and partly becauſe upon a repetition of 


the offence the puniſhment could not be repeated. S 


that, by the common law, as it for a long time ſtood, 
mayhem was only puniſhable with fine and impriſon- 
ment ; unleſs perhaps the offence of mayhem by caſ- 
rration, which all our old writers held to be felony ; 
© et ſequitur aliquando pena capitalis, aliquando perpetuum 
** exilium, cum omnium bonorum ademptiones,” And 
this although the mayhem was committed upon the 
higheſt eee . 55 


- Bu: ſubſequent ſtatutes have put the crime and pu- 
niſhnent of mayhem more our of doubt. For firſt, by 
ſtatute 5 Hen, IV. c. 5. to remedy a mifchief that then 


prevailed, of beating, wounding, or rabbing a man, 
and then cutting out his tongue or putting out his eyes, 
to prevent him from being an evidence againf them, 
this offence is declared ob 

prepenſe ; that is, as fir Edward Coke i explains it, vo- 
luntariſy/and of ſet purpoſe, though done upon a ſud- 
den occaſton. Next, in order of time, is the ſtatute 
37 Hen. VIII c. 6. which directs, that if a man ſhall 
maliciouſly and nniawfo}ly cut off the ear of any of the 
king's ſubjects, he ſhall not only forfeit treble damages 


e felony, if done of malice 


c 3 Inſt, 118 — Mes, f, a 
pleynte ſoit faite de femme qu" 
avera tollet a home ſes membres, 
en tiel caſe perdra le femme la une 
meyn par jugement, come le mim- 
bre dount ele awera treſpaſſe. 
(Brit, c. 25.) a | 

« Stiz1nhook de jure Sucon. J 
3. f. 3. 4 

e See pag. 12. 

; Hawk P. CC. rs; 

brad. fel, 144, 


t Sir Edward Coke (3 Inſt, 


62) has tranſcribed a record of 
Henry the third's time, (Clauſ. 


13 Hen, III. m. g.) by which a 


' gentleman of Somerſctihire and 


his wife appear to. have been 
apprehended and committed to 
priſon, being indited for 
dealing thus with John the 
monk, who was caught in 
atultery with the wife. 

i 3 Inſt, 62. 


aw «as * 8 1 
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to the party grie ved, to be recovered by action of tref- 


paſs at common law, as a civil ſatisfaction; butalſo 107. 
G way of fine to the king, which was his criminal 


amercement. The laſt ſtatute, but by far the moſt ſe- 
vere and effectual of all, is that of the 22 & 23 Car. II. 
c. 1. called the Coventry act; being occaſioned by an 
aſſault on ſir John Coventry in the ſtreet, and ſlitting 
his noſe, in revenge (as was ſuppoſed) for ſome ob- 
noxious words uttered by him in parliament. By this 
ſtatute it is enacted, that if any perſon ſhall of malice 
aforethought, and by lying in wait, unlawfully cut out 
or diſable the tongue, put out an eye, flit the noſe, 


cut off a noſe or lip, or cut off or diſable any limb or 


member of any other perſon, with intent to maim or to 


disfigure Aim; ſuch perſon, his counſellors, aiders, 


and abettors, ſhall be guilty of felony without benefit of 


_ clergy X. 


Thus much for the felony of mayhem: to which 
way be added the offence of wilſully and maliciouſly 
thooting at any perſon, in any dwelling-houſe or other 
place; an offence, of which the probable conſequence 
may be either killing or maiming him. This, though 
no ſuch evil conſequence enſues, is made felony with · 


On this ſtatute Mr. Coke, 
a gentleman of Suffolk, and 
one Woodburn, a labourer, 
were indicted in 1722; Coke 
for hiring and abetting Wood- 
burn, and Woodburn for the 
actual ſa, of ſlitting the noſe 
of Mr, Criſpe, Coke's brother 
in law. The caſe was ſome- 


what ſingular. The murder of 


Criſpe was intended, and he 
was left for dead, being terrib- 
ly hacked aud disfigared with 
a hedge bill ; but he recover- 
eh. Now the bare intent to 
murder is no felony; but to 
disfigure, with an intent to dis- 
figure, is made fo by this ſta- 
tute; on which they were 
therefore inditcd. And Coke, 
who was a diſgrace to the pro- 
ſeſſion of the law, had the ef- 
frontery to reſt his defence 
upon this point, that the aſ- 


ſault was am committed with 


an intent to murder; and 
therefore not within the ſta. 


tute. But the court held, that 


if a man attacks another to 
murder him with ſuch an in- 
ſtrument as a hedge- bill, which 


cannot but endanger the dis- 


figuring him; and in ſuch at- 
tack happens not to kill, but 
only to disfigure him; he may 


be indicted on this ſtatute: 
and it ſhall be left to thejury 


whether it were not a deſign 
to murder by disfiguring, and 
conſequently a malicious in- 
tent to disfigure as well as to 


murder. Accordingly the jury 


found them guilty of ſuch pre- 
vious intent to disfigure, in 
order to effect their principal 
intent to murder, and they 
were both condemned and ex- 


ecuted. (State Trials. VI. | 
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out benefit of clergy by ſtatute 9 Geo. I. c. 22. and 
thereupon one Arnold was convicted in 1723 for ſhoot- 


ing at lord Onflow ; but, being half a madman, was 
never executed, but confined in priſon, where he died 
about thirty years after CI. wks 3 4, 7 | 


H. The ſecond offence, more immediately affecting 
the perſonal ſecurity of individuals, relates to the fee 


male part of his majeſty's ſubjects ; being that of their 


2 abduction and age 3 which is vulgarly cal- 


led flealing an heireſs, For by ſtatute 3 Hen. VII. c. 2. 


it is enacted, that if any perſon ſhall for luere take ary 
woman, being maid, widow, or wife, and having ſub- 


ſtance either in goods or lands, or being heir apparent 


to her anceſtors, contrary to her will ; and afterwards 
ſhe be married to ſuch miſdoer, or by his conſent to 
another, or defiled ; ſuch perſon, his procurers and 
abettors, and ſuch as knowingly receive ſuch woman, 
ſhall be deemed principal felons: and by ſtatute 3 
Eliz. c. 9. the benefit of clergy is taken away from all 
ſuch felons, who ſhall be principals, procurers, or ac- 
ceſſories before the fact. OE A re RET IG 

In the eonſtruction of this ſtatute it hath been deter- 
mined, 1. That the indiQtment muſt allege that the 
taking was for lucre, for ſuch are the words of the ſta- 
tute 1. 2, In order to ſhew this, it muſt appear that 
the woman has ſubſtance either real or perſonal, or is 
an heir apparent . 3. It muft appear that ſhe was 


afterwards married, or defiled. And though — 


the marriage or defilement might be by her ſubſequent 
conſent, being won thereunto by flatteries after the 
taking, yet this is felony, if the firſt taking were 
againſt her will®; and ſo vice werſa, if the woman be 
originally taken away with her own conſent, yet if ſhe 
aſterwards refuſe to continue with the offender, and be 
forced againſt her will, ſhe may, from that time, as 


| r Hawk, P. C. 110, Hawk. P. C. 109. 
my Hal. P. . 660. 1 = 1 Hal. P. C. 660. 


— 


(7) [Se maliciouſly ſhooting at, or dangerouſly wounding any 
officer of the navy, cuſtoms, or exciſe, in the execution of his 
duty, is made felony without benefit of clergy by ſtatute 24 Geo. 
3. ſeſſ. 2. c. 47. ſ. 11.] | | 
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properly be ſaid to be taken againſt her will, as if the 
x 2 had given any conſent l ; for, till the force 
was put upon her, ſhe was in her own power“. It is 
held that a woman, thus taken away and married, ma 
be ſworn and give evidence againſ the offender, thoug 


he is her huſband de fad; contrary to the general 
rule of law + becaufe he is no huſband de jure, in caſe 


the actual marriage was alſo againſt her will 2. In caſes 


indeed where the actual marriage is good, by the con- 


| ſent of the inveigled woman obtained after her forcible 


abduction, fir Matthew Hale ſeems to queſtion how far 
her evidence ſhould be allowed: but other authorities 1 


ſeem to agree, that it ſhould even then be admitted; 


eſteeming it abſurd, that the offender ſhould thus take 


advantage of his own wrong, and that the very act of 


marriage, which is a principal ingredient of his crime, 
ſhould (by a forced conſtruction of law) be made uſe 
of to ſtop the mouth of the moſt material witneſs againſt 
him. | ; 


An 3 of the ſame kind of offence, but 


5. Ph. & Mar. c. 8, which enacts that if any perſon, 
above the age of fourteen, unlawſully ſhall convey or 


take away any woman child unmarried, (which is held ” 
to extend to-baſtards as well as to legitimate children) 


within the age of ſixteen years, from the poſſeſſion and 
againſt the will of the father, mother, guardians, or 


governors, he thall be impriſoned two years, or fined 


at the diſcretion of the juſtices: and if he deflowers 


ſuch maid or woman child, or without the conſent of 


parents, contracts matrunony with her, he ſhall be im- 


prifoned five years, or fined at the diſcretion of the juſ- 


tices, and /e thallforfeit all her lands to her next of 
kin, during the liſe of her ſaid huſband. So that as 
theſe ſtolen marriages, under the age of ſixteen, were 
uſually upon mercenary views, this act, beſides puniſh- 
ing the ſeducer, wiſely removed the temptation, But 
this latter part of the act is now rendered almoſt uſe. 


* x Hawk, P. C. 4 10. 193. State Trials. V. 455. 
21 Hal. P, C. 661. Stra, 116. 
2 Cro, Car, 448. 3 Keb. | 5 
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leſs, by proviſions of a very different kind, which 
make the marriage totally void *, in the ſtatute 26 Geo. 
E l % e PEE; 2 

oy 11.4 third offence againſt the female. part alſo of 
his majeſty's ſubjects, but attended with greater aggra- 
vations than that of forcible marriage, is the crime-of 
rape, rapus mulicrum, or the carnal knowledge of a wo- 
man forcibly and againſt her will. This, by the Jew- 
iſh law.*, was puniſhed with death, in caſe the dam- 
fel was bethrothed to another man; and, in caſe ſhe 


was not betrothed, then a heavy fine of fifty ſhekles was 


to be paid to the damſel's father, and the was to be the 
wife of the raviſher- all the days of his life; without 
that power of divorce, which was in general permitted 
by the moſaic la. Gre BY | 

The civil law u puniſhes the crime of raviſhment with 
death and confiſcation of goods: under which it in- 
cludes both the offence of forcible abduction, or taking 
away a woman from her friends, of which we laſt 
ſpoke : and alſo the preſent offence of forcibly diſho- 
nouring them; either of which, without the other, is 
in that law ſufficient to conſtitute a capital crime, Alſo 
the ſtealing away a woman from her parents or guar- 
dians, or debauching her, is equally penal by the ein- 
peror's edict, whether ſhe conſents or is forc2d ; *©* ive 
% ooleutibus, ſive nolentibus mulieribus, tale facinus fuerit 


« perpetratum.” And this, in order to take away from 


women every opportunity of offending in this way; 
whom the Roman law ſuppoſes never to go aftray, 


without the ſeduction and arts of the other ſex: and 


therefore, by reſtraining and making ſo highly penal 
the ſolicitations of the men, they meant to ſecure ef- 
ſectually the honour of the women. $7 enim ipſi rap: 
* tores metu, vel atrocitate pœnd, ab hujuſmsdi facinore 
&« /e temperaverint, nulli mulieri, five wolenti, five nolen- 
«© ti, peccandi locus relinguetur 5 quid ſioc ipſum velle mus 
« lierum, ab inſilliis nequiſſiui hominis, qui meditatur ra- 
& pinam, indlucitur. Miſi eam folicttaverit, niſi odiofts 


* artibus circumvenerit, non faciet eam velle in tantum de- 


dy; : 1 
.. 575 


aff 


! 


See Vol. I, p. 437, . 
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* decus ſeſe prodere. But our Englifh law. does not en- 
tertain Nuite ſuch ſublime ideas of the honour of either 
ſex, as to lay the blame of a mutual fault upon one of 
the tranſgreſſors only: and therefore makes it a neceſ- 
ſary ingredient in the crime of rape, that it muſt be 
againſt the woman's will. | 


Rape was puniſhed by the Saxon laws, particularly | 


thoſe of king Athelſtan v, with death: which was alſo 
agreeable to the old Gothic or Scandinavian conſtitu- 
tion x. But this was afterwards thought too hard: and 
in its ſtead another ſevere, but not capital, puniſhment 
was inflicted by William the eonqueror ; viz. caſtra- 


tion and loſs of eyes? ; which continued till after Brac- 


ton wrote, in the reign of Henry the third. But in 
order to prevent malicious accuſations, it was then the 


law, (and, it ſeems, ſtill continues to be ſo in appeals of 
rape) * that the woman ſhould immediately after, dum 


* recens fuerit maleficium ” go to the next town, and 
there make diſcovery to ſome credible perſons of the 
injury the had ſuffered ; and afterwards ſhould acquaint 
the high conſtable of the hundred, the coroners, and 
the ſheriff with the outrage . This ſeems to correſ- 
pond in ſome degree with the laws of Scotland and Ar- 
ragon *, which require that complaint muſt be made 


within twenty-four hours: though afterwards by ſti- 


tute Weſtm, 1, c. 13. the time of limitation in Eng'and 
was extended to forty days, At preſent there 1s no 
time of limitation fixed: for, as it is uſually now puniſh= 
ed by indictment at the ſuit of the king, the maxim of 


law takes place, that nu/lum tempus occurrit regi : but 


the jury will rarely give credit to a ſtale complaint, 
During the former period alſo it was held for Jaw ©, 
that the woman {by conſent of the judge and her pa- 
rents) might redeem: the offender from the execution of 


his ſentence, by accepting him for her huſhand ; if he. 


alſo was willing to agree to the exchange, but nor 
otherwiſe, 


Bracton. J. 3. c. 28, 2 Glany, I. 14. c. 6. Brac. 

* Stiernh, de jurt Sueen J. 3. J. 3. c. 28. . 
. | » Barrington. 142. 

LL. Guil, Cong. c. 19. * Glanv. J. 14. c. 6. Brack 7. 


1 Hal, P. C. 632, „ 
Vol.. IV. | | ; 
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In the 3 Edw. 1. by the ſtatute Weſtm. r. c. 1 3. the 
puniſhment of rape was much mitigated: the 1 
itſelf, of raviſhing a damſel wahin age, (chat is, 

_ ravelze years old) either with her conſent or without, 
or of any other woman againſt her will, being reduced 
to a treſpaſs, if not proſecuted by appeal within forty 
days, and ſubjecting the offender only to two years 
impriſonment, and a fine at the king's will. But, this 

| leaity being produQtiie of the moſt terrible conſe- 

quences, it was in ten years aſterwards, 13 Edw. I, 
und neceſſary to make the offence of forcible rape ſe- 
lony by ſtature Weſtm. 2. c. 34. And by ſtature 18 
Eliz. c. 7. it is made felony without benefle of clergy : 
as is alſo the abominable wickedneſs of carnally know- 

{ing and abuſing any woman child under the age of ten 

| years in whica caſe the conſent or aon-conlent is im- 
material, as by reaſon of her tender years; ſhe is in- 
capable of judgment and diſcretion, Sir Matthew Hale 
is indeed of opinion, that ſuch-profligate actions com- 
mitted on an infant under the age of webe years, the 
age of ſemale diſcretion by the common law, either 
with or wi:hout confent, amount to rape ard felony ; 
as well fince as before the ſtatute of queen Elizabeth d; 
but that law has in general been held only to extend to 
infants under ten; though it ſhould ſeem that damiels 
between ten and twelve are ſtill under the protection of 
the ſtatute Weſtm, 1. the law with reſpect to their ſe- 
duction not having been altered. by either of the ſubſe- 
quent ſtatutes. 5 | | | 

A male infant, under the age of ſourteen years, is 
-preſumed by law incapable to commit a rape, and 
therefore it ſeems cannot be found guiity of ir, For | 

though in other felonies malitia ſupplet æuatem, as has | 
in ſome caſes been ſl. en; yu as to this particular 
up 1 


ſpecies of felony, the law ſuppoſes an imbecillity of 
body as well as mind ©. i 


The civil law ſeems to ſuppoſe a proſtitute or-common 
| harlot incapable of any injuries of this kind? ; not al- 


© 1 Hal, P. c. $31. t cd. 4 3. 22. FF. 47, . 36. 
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low ing any puniſtment for violating the chaſtity of her, 

who indeed hath no chaſtity at all, or at leaſt hath ae regard 
to it. But the law of England does not judge ſo hardly 
of offenders, as to cut off all opportunity of retreat even 
from common ſtrumpets, and to treat them as never ca= 
pable of amendment. It therefore holds it to be ſelony 
to force even a concubine or harlot; becauſe the woman 
may have forſaken that ualawful courſe o life 2: for, 
as Bradtoa well obſerves, © licet mereirix ſuerit anten, 
«© certe tune temporis non fuit, eum recimmanuo nequitiae 
& qus conſentire nolui --- 
As to the material ſacts requiſite to be given in evi- 
dence and proved upon an inditment of rape, they are 
of ſuch a nature, that though neceſſary to be known 
and ſettled, for the conviction of the guilty and pre- 
ſervation of the innocent, and therefore are to be found 
in ſuch criminal treatiſes as diſcourſe of theſe matters in 
detail, yet they are highly improper to be publicly diſ- 
euſſed, except only in a court of juſtice, I ſhall there- 
fore merely add upon this head a few remarks from fir 
Matthew Hale ; with regard to the competency and 
credibility of witneſſes ; which may, /alvo pudere, 
be conſidered. 4 2 

And, firſt, the party raviſhed may give eviden e 
upon oath, and-is in law a competent witneſs ; but the 
credibility of her teſtimony, and how far forth ſhe is 
to be believed, muſt be left to the jury upon the cir- 
cumſtances of fact that concur in that teftunony. For 
inſtance : if the witneſs be of good fame ; if ſhe pre- 
tently diſcovered the offence, and made ſearch for the 
offender ; if the party accuſed fled for it; theſe and the 
like are concurring circumſtances, which, give greater 
probability to her evidence. But, on the other fide, if 
| the be of evil fame, and ſtand unſupperted by others; 
if ſhe concealed the injury for any conſiderable time 
after ſhe had opportunity to complain; if the place, 
where the fact was alleged to be committed, was where 
it was poſſible ſhe might have been heard, and ſhe 


1 Hal. P. C. 623. 1 Hawk. P. C. 108. > fol. 17 
| 4 
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made no outcry : theſe and the.Jike circumſtances carry 
. a ſtrong, but not concluſive, preſumption that her teſti- 
mony is falſe or feigned. | | 
Moreover, if the rape be charged to be committed 
on an infant under twelve years of age, the may ſtill be 
a competent witneſs, if ſhe hath ſenſeand underſtanding 
enough to know the nature and obligation of an oath; 


or even to be ſenſible of the wickedneſs of telling a de- 


liberate lye. Nay, though ſhe hath not, it is thought 
by fir Matthew Hale i that ſhe ought to be heard with- 
out oath, to give the court information ; and others have 


held, that what the child told her mother, or other-re- 


Jations, may be given in evidence, fince the nature of 
the caſe admits frequently of no better proof. But it is 
now ſettled [Brazier's caſe, before the twelve judges, 
P. 19 Geo. III.] that no hearſay evidence can be given 


of the declarations of a child who hath not capacity to 


be ſworn, nor can ſuch a child be examined in court 


without oath : and that there is no determinate age, 


at which the age of a child ought either to be admitted 
or rejected. Yet, where the evidence of children is 
admitted, it is much to be wiſhed, in order to render 
their evidence credible, that there ſhould be ſome 
concurrent teſtimony, of time, place, and circum- 
ſtances, in order to make out the fact; and that the 
conviction ſhould not be grounded ſingly on the unſup- 
ported accuſation of an infant under years of diſcretion. 
There may be, therefore, in many caſes of this nature, 
witneſſes who are competent, that is, who may be ad- 
mitted to be heard; and yet, after being pe may 

prove not to be eredible, or ſuch as the jury is bound to 


believe. For one excellence of the trial by jury is, 


that che jury are triers of the credit of the witneſſes, as 
well as of the truth, of the fact. . 

« Tt is true, ſays this learned judge *, that rape is a 
« moſt deteſtable erime, and therefore ought ſevere] 
and impartially to be puniſhed.-with death.; but it 


1 Hal. P. C. 634. * Ibid. 638. 
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| «muſt be remembered, that ĩt is an accuſation eaſy to 
„ be made, hard to be proved, but harder to be de- 


« fended by the party acculed, though innocent.“ 
He then relates two very extraordinary caſes of malicious 


proſecution for this crime, that had happened within» 


his own obſervation ; and concludes thus; I mention 
« theſe inſtances, that we may be the more cautious- 
« upon: trials of offences of this nature, wherein the 
© courts and jury may with ſo much eaſe be impoſed 
„upon, without great care and vigilance ; the hein- 
 ouſneſs of the offence many times tranſporting the 
judge and jury with ſo much indignation, that they 
« are overhaſtily carried to the conviction of the perſon · 
aceuſed thereof, by the confident teſtimony of ſome- 
times falſe and malictous witneſſes,” . | 
IV. What has been here obferved, eſpecially with 
regard to the manner of proof, Which ought to be the 
more clear in proportion as the crime 1s more deteſtable. « 
may be applied to another offence, of a ſtill deeper ma- 
lignity; the infamous crime againſt nature, committed: 
either with man or beaſt, .. A crime, which ought to be 
ſtrictly and impartially proved, and then as ſtrictly and 
impartially puniſhed, But it is an offence of ſo dark a 
nature, ſo eafily charged, and the negative ſo difficult 
to be proved, that the accuſation ſhould be clearly made 
out: for, if falſe, it deſerves a puniſhment inferior 
only to that of the erime itfelf. 3 
I will not ad ſo diſagreeable a part, to my readers as 
well as myſelf, to dweſl any longer upon a fubject, the 
very mention of which is a diſgrace, to human nature. 
will be more eligible to imitate in this reſpect the de- 
licacy of our Englich law, which treats it, in its very 
indictments, as a crime not fit to be named; © peccatuw” 
* illud horribile, inter chriflianss non nominandum l.. A 
taciturnity obſerved likewiſe by the edict of Conſtantius 
and Conſtantine m; © ubi ſcelus eff id, quod non pro- 
* ficit ſcire, jubemus inſurgere leges, armari jura gladis 


oy 


| See in Rot. Parl. 5o Edw, - © that was not to he named,” 
III. =, 58. a complaint that a (12 Rep. 37,) - obo 
Lombard did commit the fin ® Cod, 9. 9. 31. 
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ullare, ut exquifitis poenis ſubdantur infames, qui Junt, ' 
4 wel qui futuri ſunt rei,” Which leads me to add a 
word concerning its puniſhment = „„ 
This the voice of nature and of reaſon, and the 
expreſs Jaw of God, determines to be capital. Of 
which we have a ſignal taſtance, long before the Jewiſh 
diſpenſation, - by the deſtruction of two cities by fire 
from heaven: ſo that this is an univerſal, not merely 
a provincial}, precept. And our antient Jaw in ſome 
legree imitated this puniſhment, by commanding ſuch 
dcreants to be burnt to death o; though Fleta ſays 7 
they ſhould be buried alive: either of which puniſli- 
ments was ind iſferently uſed for this crime among the 
antient Goths 2. But now the general puniſhment of all 
ſelonjes is the ſame, namely, by hanging: and this 
offence (being in the times of popery ſubject only to 
eccleſtaſtical cenſures) was made felony without benefit 
of clergy by ſtature 25 Hen, VIII. c. 6. revived and 
confirmed by 5 Eliz c. 17. And the rule of law herein 
is, that, if both are arrived at years of diſcretion, 
tes et confentientes. pari poena plectantur r. At 
Thele are all the felonious offences more immediately 
againſt the perſonal ſecurity of the ſubject. The in- 
ferior offences, or miſdemeſnors, that fall under this 
head, are afjaults, Batteries, wounding, falſe impriſon- 
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ment, and kidnapping, . f 
V, VI, VII. With regard to the nature of the three l 
firſt of theſe offences in general, I have nothing farther 
ta add to what has already been obſerved in the prece- [ 
ding book of theſe commentaries * ; when we confidered V 
them as private wrongs, or civil injuries, for which 2 a 


ſatisſaction or remedy is given to the party aggrieved. n 
But, taken in a public light, as a breach of the king's 8 
peace, an affront to his government, and a damage ol 
done io his ſubjects, they are alſo indictable and pu- th 
niſhable with fines and impriſoninent ; or with other 4 


ignominious corporal penalties, where they are commit- 


* Levit. XX. 13 15. c. 2. 


* Brit, c. 9. _ | n 4 Inft, 59. 
P J. 1. e. 37. ih Ste Vol. II. pag. 120. 


Stiernh. de jare Getb. J. 3. 
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ted with any very atrocious defign®. As in caſe of an 
aſſault with an intent to murder, or with an intent to 
commit either of the crimes laſt ſpoken of; for which 
intentional aſſaults, in the two laſt caſes, indictinents 
are much more uſual, than for the abſolute perpetration 
of rhe facts themſelves, on account of the difficulty of 
proof: or, when both parties are. confenting to an un- 
natural attempt, it is uſua} not io charge any at; 
but that one of them laid hands on the other with 
intent to commit, and that the other permitted the fame. 
with intent to ſuffer, the commiſſion of rhe abommable 
crime beforementiened. And, in all theſe cafes, befides 
heavy fine and impriſonment, it is uſual to award judg- 
ment of the pillory. | | | 
There is alſo one fpecies of battery, more penal and 
atrocious than the reſt, which is the beating of a clerk 
in orders, or clergyman : on account of the reſpect 
and reverence due to his ſacred character, as the mini- 
ter and embaſſador of peace. Accordingly it is enacted 
by the ſtatute called articuli cleri, g Edw. II. c. 3. that 
if any perſon lay violent hands upon a — the 
amends for the peace broken ſhall be before the king; 
that is by indictment in the king's courts + and the aſ- 
ſailant may alſo be ſued before the biſhop, that excom- 
munication or bodily penance may be impoſed ; which 
i the offender will redeem by money, to be given to 
the biſhop, or the party grieved, it may be ſued for- 
before the biſhop ; whereas, otherwiſe to ſve in an 
ſpiritua] court, for civil damages for the battery, falls 


within the danger of frarmunire u. But ſuits are, and 


always were, allowable in the ſpiritual court, for mo- 
ney agreed to be given as a commuration for penance ”, | 
So that upon the whole it appears, that a per ſon guilty 
of ſuch brutal behaviour to a clergyman, is ſubject to 
three kinds of proſecution, all of which may be pur- 
ſued for one and the ſame offence : an indiAment, for 
the breach of the king's peace by ſuch aſſault and bat- 
tery ; a civil action, for the ſpecial damage ſuſtained 
by the party injured ; and a ſuit in the eccleſiaſtical 


1 Hawk. P. C. 65, Y Artic. Cler, 9 L=. II. c. 4. F. N. 
2 Inſt. 492, 626. B. 53. | 
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court, firſt, pro correctione et ſalute animae by enjoining 
penance, and then again for ſuch ſum of money as 
ſhall be agreed on for !aking off the penance enjoined : 
it being uſual in thoſe courts to exchange their ſpiritual 
cenſures for a round compenſation in money ; perhaps 
becauſe p#verty is generally eſteemed by the moraliſts 
the beſt medicine pro ſalute animae. 

VIII. The two remaining crimes and offences, againſt 
the perſons of his majeſty's ſubjects, are infringements 
of their natural liberty: concerning the firſt of which, 
falſe impriſonment, its nature and incidents, I muſt 
content myſelf with referring the ſtudent to what was 
obſerved in the preceding volume v, when we conſider- 
ed it as a mere civil injury. But, beſides the private 
ſat isfaction given to the individual by action, the law 
alſo demands publie vengeance for the breach of the 
king's peace, for the loſs which the ſtate ſuſtains by the 


confinement of one of its members, and for the infringe= 


ment of the good order of ſociety, We have before 
ſeen *, that the moſt atrocious degree of this offence, 
that of ſending any ſubject of this realm a priſoner into 
parts beyond i ſeas, whereby he is deprived of the 
triendly aſſiſtance of the laws to redeem him from ſuch 
his captivity, is puniſhed with the pains of praemunire, 
and incapacity to hold any office, without any poſſibility 
of pardon. And we may alſo add, that by ſtatute 43 
Eliz. c. 13. to carry any one by force out of the four 
northern counties, or impriſon him within the ſame, in 
order to ranſom him or make ſpoil of his perſon or 
goods, is felony without benefit of clergy in the priuci - 
pals and all acceſſories before the fact. Inferior degrees 
of the ſame offence, or falſe impriſonment, are alſo pu- 
niſhable by indictment (like aſſaults and batteries) and 
the delinquent may be fined and impriſoned . And 
indeed * there can be no doubt, but that all kinds of 
erimes of a public nature, all diſturbances of the peace, 
all oppreſſions, and other miſdemeſnors whatſoever, of 
a notoriouſly evil example, may be indict d at the ſuit 
of the king. 


2 Roll. Rep. 384. 7 Stat. 31 Car, II. c. 2. 
” SeeVol. III. pag. 127. Weſt. Symbol, part 2. pag. 92- 
* See pag, 316. * 1 Hawk. P. C, 210. 
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IX. The other remaining offence, that of kidnapping, 
being the forcible abduction or ſtealing away of a man, 
woman, or child, from their own country, and ſending 
them into another, was capital by the Jewiſh law. 
He that ſtea leth a man, and ſelleth him, or if he be 
« found in his hand, he ſhall ſurely be put to-death i,” 
So likewiſe in the civil law, the offence of ſpiriting 
away and ſtealing men and children ; which was called 
plagium, and the offenders plagiarii, was punifhed-with 
death ©. This is unqueſtionably a very heinous crime, 
as it robs the king of his ſubjects, baniſhes a man from 
hiscountry, and may in its conſequences be productive 
of the moſt cruel and diſagreeable hardihips ; and 
therefore the common law of England has puniſhed it 
with fine, impriſonment, and pillory *.. And alſo the 
ſtature 11 & 12 W. III. c. 7. though, principally intended 
againſt pirates, has a clauſe that extends to prevent the 
leaving of ſuch perſons abroad, as are thus kidnapped 
or ſpirited away; by enacting, that if any captain of a 


merchant veſſel ſhall (dur ing his being abroad) force any 


perſon. on ſhore, or wilfully leave him behind, or refuſe 
to bring home all ſuch men as he carried out, if able 
and Fe lar to return, he ſhall ſuffer three months im- 
priſonment. And thus much for offences that more im- 


med lately affect the perſons of individuals. 


» 


v Exod, xxi, 165. Raym. 474. 2 Show, 22 1 Skin 47. 
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CHAPTER THE SIXTEENTH, = | 


— 


er OFFENCES acainsT Tas HABL 
TATIONS or INDIVIDUALS. = 


| HE only two offences, that more immediately 
affect the habitations of individuals or private 
ects, are thoſe of ar/on and burglary. 191451 
I. Arſon, ab ardende, is the malicious and wilful 
burning of the houfe or outhouſe of another man. 
This is an offence of very great malignity, and much 
more pernicious to the public than fimple theft: becauſe, 
firſt, it is an offence againſt that right, of habitation, 
which is acquired by the law of nature as well as by 
the laws of ſociety ; next, becauſe of the terror and 
eonfuſion that neceſſarily attends it; and laſtly, becauſe 
in ſimple theft the thing ſtolen only changes its maſter, | 
but ſtill remains in efſe for the benefit of the public, | 
whereas by burning the very ſubſtance is abſolutely de- 
ſtroyed. It is alſo frequently more deſtructive than: | 
murder itſelf, of which too it is often the cauſe : ſince l 
murder, atrocious as it ts, ſeldom extends beyond the v 
felonious act deſigned ; whereas fire too frequently in- 0 
volves in the common calamity perſons unknown to the a1 
incendiary, and not intended to be hurt by him, and of 


u 


friends as well as enemies. For which reaſon the civil 


law * puniſhes with death ſuch as maliciouſly ſet fire to 
houſes in towns, and contiguous to others; but is 
more merciful to ſuck as only fire a cottage, or houſe, 
ſtanding by itſelt. 5 . 


Ff. 43. 19. 28. /. 12. 
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Our Engliſh law alſo diſtinguiſhes with much accu- 
racy upon this crime. And therefore we will inquire, 
firſt, what. is ſuch a houſe as is the ſubject of this offence : 
next, wherein the offence itſelf conſiſts, or what amounts 

to a burning of ſuch houſe ; and, laſtly, how the of- 
| fence is puniſhed. 5 

1. Not only the bare dwelling houſe, but all out- 

houſes that are parcel thereof, though not contiguous 
thereto, nor under the ſame roof, as barns and ſtables, 
may be the ſubject of arſon *. And this by the common 
law : which alſo accounted it felony to burn a ſingle 
barn in the field, if filled with hay or corn, though not 
parcel of the dwelling houſe e. The burning of a ſtack 
of corn was antiently likewiſe accounted arſon 4. And 
indeed all the niceties and diſtinctions which we meer 
with in our books, concerning what ſhall, or ſhall not, 
amount to arſon, ſeem now to be taken away by a va- 
riety of ſtatutes; which will be mentioned in the next 
chapter, and have made the puniſhment of wilful burn- 
ing equally extenſive as the miſchief. The offence of 
arſon (ſtrictly ſo called) may be committed by wilfully 
ſetting fire to one's own houſe, provided one's neighbour's 
houſe is thereby alſo burnt ; but if no miſchief is done 
but to one's own, it does not amount to felony, though 
the fire was kindled with intent to burn another's ©. For 
by the common law no intention to commit a felony 
amounts to the ſame crime ; thougli it does, in ſome 
caſes, by particular ſtatutes. - However ſuch wilful - 
firing one's own houſe, in town, is a high miſdemeſnor, 
and puniſhable by fine, impriſonment, pillory, and per- 
petual ſureties for the good behaviour f. And if a 
landlord or reverſioner ſets fire to his own houſe, of 
which another is in poſſeſſion under a leaſe from himſelf 
or from thoſe whole eſtate he hath, it ſhall be accounted 
arſon ; for, during the leaſe, the houſe is the property 


of the tenant 8, 


" 


d Hal. P. c. 567. 1 1 Hal. P. C. 568. » 
* 3 Inſt, 6g. Hawk, P. C. 106. | 
41 Hawk. P. C. 105, 8 pfoſt. 115. 
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2. As to what ſhall be ſaid to be a burning, fo as to 
amount to arſon : a bare intent, or attempt to do it, 
by actually ſetting fire to an houſe, unlefs it abſolutely 
burns, does not fall within the deſcription of incendit et 
combuſſit ; which were words neceſſary, in the days of 
law latin, to all indictments of this ſort. But the 
burning and conſuming of any part is ſufficient ; though 
the fire be afterwards extinguiſhed u. Alſo it muſt be a 
malicious burning ; otherwiſe it 1s only a treſpaſs: and 
therefore no negligence or miſchance amounts to it. 
For which reaſon, although an unqualified perſon, by 
ſhooting wirk a gun, happens to ſet fire to the thatching 

of a houſe, this fir Matthew Hale determines not to be 
| felony, contrary to the opinion of former writers |, 
But by ſtatute 6 Ann, c. 31. any ſervant, negligently 
ſetting fire to a houſe or outhouſes, ſhall forfeir 100 J, 
or be ſent to the houſe of correction for eighteen months: 
in the fame manner as the Roman law directed © eos, 
% gui negligenter ignes apud ſe habuerint, fuſtibus vel 
i 6: agel caed; k.“ eee DES 
} The puni/hment of arſon was death by our antient 
Saxon laws l. And, in the reign of Edward the firſt, 
1 this ſentence was executed by a kind of lex talionis ; for 
the incendiaries were burnt to death ®: as they were 
alſo by the Gothic conſtitutions an. The ſtatute 8 Hen. 
VI. c. 6. made the wilful burning of houſes, under 
ſome ſpecial circumſtances therein mentioned, amount 
do the crime of high treaſon. But it was again reduced 
to felony by the general acts of Edward VI. and queen 
Mary ; and now the puniſhment of all capital felonies 
is uniform, namely, by hanging. The offence of arſon 
was denied the benefit of clergy by ſtatute 21 Hen. VIII. 
c. 1. but that ſtatute was repealed by 1 Edw. VI. c. 12. 
and arſon was afterwards held to be ouſted of clergy, 
with reſpect to the principal offender, . only by inference 
and deduction from the ſtatute 4 & 5 P. & M. c. 4. 
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which expreſsly denied it to the acceſſory before the 


fact ; though now it is expreſsly denied io the prin - 
cipal in all caſes within the ſtatute 1 Ae 
ebreaking, burgi la- 


II. Burglary, or nocturnal hou 
trocinium, which by our antient law was called hameſ- 
ecken, as it is in Scotland to this day, has always been 


looked upon as a very heinous offence: not only. becauſe 


of the abundant terror that. it naturally carries with ir, 
but alſo as it is a forcible invaſion and diſturbance of that 


right of habitation, „which every individual might ac- 


quire even in a ſtate of nature; an invaſion, which in 
ſuch a ſtate would be ſure to be puniſhed with death, 


unleſs the aſſailant were the ſtronger. But in civil ſo- 


* 


ciety, the laws alſo come in to the aſſiſtance of the 


weaker party: and, beſides that they leave him this 


natural right of killing the aggreſſor, if he can, (as 
was ſhewn in a former chapter p) they alſo protect and 


avenge him, in caſe the _ of the aſſailant is too 
powerful. And the law o 


that it ſtiles it his caſtle, and will never ſuffer it to be 
violated with impunity : agreeing herein with the ſenti- 
ments of antient Rome, as expreſſed in the words of 


Tully 4; © quid enim ſanctius, quid omni religione muni- 


* tius, quam domus uniuſcujuſque civium ?” For this 


reaſon no outward doors can in general be broken up 


to execute any civil proceſs ; though, in criminal cauſes, 


the public ſafety ſuperſedes the private. Hence alſo in 


part ariſes the animadverſion of the law upon eaves- 
droppers, nuſancers, and incendiaries : and to this prin- 
ciple it muſt be aſſigned, that a man may aſſemble peo- 


ple together lawfully (at leaſt if they do not exceed ele- 
ven) without danger of raiſing a riot, rout, or unlawful 


aſſembly, in order to protect and defend his houſe ; 


which he is not permitted to do in any other caſe *. 


11 Rep. 35. 2 Hal. P. C. 4 pro den o, 4 
346. 347. Foſter, 36. 1 Hal. P. C. 547] 
See pag. 180, 


England has ſo particular 
and tender a regard to the immunity of a man's houſe, 


\ 
i 
| 
h 
| 
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The definition of a burglar, as given us by fir 
Edward Coke *, is © he that by night breaketh and 
« entereth into a manſion-houſe, with intent to commit 
« a felony.” In this definition there are four things to be 
conſidered ; the time, the place, the nanmer, and the 
intent. : 

1. The time muſt be by night, and not by day: for 
in the day time there is no burglary. We have ſeen t, 
in the caſe of juſtifiable homicide, how much more het - 
nous all laws made an attack by night, rather than by 
day ; allowing the party attached by night to kill the 


aſlailant with impunity. As to what is reckoned night, 


and what day, for this purpoſe : antiently the day was 
accounted to begin only at ſunriſing, and to end imme- 
diately upon ſunſet ; but the better opinion ſeems to be, 


that if there be daylight or crepuſculum enough, begun 


or left, to diſcern a man's face withal, it is no burglary u. 
But this does not extend to moonlight ; for then many 
midnight burglaries would go unpuniſhed : and, beſides, 
the malignity of the offence does not ſo properly ariſe 
from its being done in the dark, as at the dead of night; 
when all the creation, except beaſts of prey, are a- 
reſt ; when flcep has diſarmed the owner, and rendered 
his caſtle defenceleſs. s | 

2. As to the place, It muſt be, according to fir 
Edward Coke's deftaition, in a man/ion houſe ; and 
therefore to account for the reafon why breaking open a 


church is burglary, as it undoubredly is, he quaintly 


| obſerves that it is domus manſionalis Dei. But it does 
not ſeem abſolutely neceſſary, that ir ſhould in all caſes 
be a manſion houſe ; for it may alſo be committed by 
breaking the gates or walls of a town in the night v; though 
that perhaps fir Edward Coke would have called the 
manſion- houſe of the garriſon or corporation, Spel- 
man defines burglary to be mina diruptio alicujus 


See page 180, 187, » 'Spelm. Gleff. t. Burglery, 
» 3 Inſt- 63. 1 Hal. ESE PC 103. 8101} 
350. 1 Hawk, PF 101. „ 
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4 habitaculi, wel ece leſiæ, etiam murorum portarumue bur- 

« 5; ad feloniam perpetrandam. And therefore we may 
| ſafely conclude, that the requiſite of its being domus 
" manjonalis is only in the burglary of a private haufe : 


which is the moſt frequent, and in which it is indifpen- 


ſably neceffary to form its guilt, that it muſt be in a 
manſion or dwelling houſe. For no diſtant barn, ware- 
houſe, or the like, are under the ſame privileges, nor 
looked upon as a man's caſtle of defence: nor is a 
breaking open of houſes wherein no man reſides, and 
which therefore for the time being are not manſion- 


houfes, attended with the fame circumſtances of mid- 


night terror, A houſe however, wherein a man ſome- 


times reſides, and which the owner hath wy leſt for a 


ſhort ſeaſon, animoreveriendi, is the object of burglary ; 
though no one be in it, at the time of the fact commir- 
ted a, And if the barn, ſtable, or warehouſe, be par- 


cel of the manfion-houſe and within the ſame common 
fence y, though not under the ſame roof or contiguous, 


a burglary may be committed therein; for the capital 
houſe protects and privileges all its branches and ap- 


purtenants, if within the curtilage or homeſtal . 4 


chamber in à college or an inn of court, where each 
inhabitant hath a diſtinct property, is, to all other pur- 


poſes as well as this, the manſion houſe of the owner. 


So alſo is a room or lodging, in any private houſe, the 
manſion for the time being of the lodger; if the owner 


doth not. himſelf dwell in the houſe, or if he and the 


lodger enter by different outward doors. But, if the 
owner himſelf lies in the houſe, and hath but one out» 
ward door at which he and his lodgers enter, ſuch 
| lodgers ſeem only to be inmates, and all their apart- 
wents to be parcel of the one dwelling houſe of the 
owner ® Thus too the houſe of a corporation, inha- 
bited in ſeparate apartments by the officers of the-body 
corporate, is the manſion-houſe of the corporation, 
and not of the reſpective officers ©. But if I hire a ſhop, 
parcel of another man's houſe, and work or trade in it, 


but never lie there; it is no dwelling-houſe, nor can 


* 1 Hal. P, C. 556. fon. 1 Hal. P. C. 558. 1 Hawk. 


77. P.-C. 104. 
KX. v. Garland. P. 16 Geo, 1 Hal, P. C. 556. | 
III. by all the judges, | : = hs Hat. P. C. 5:6, 
þ | | 3, 39. 


n 
. 


burglary be committed therein; for by the leaſe it is 
ſevered from the reſt of the houſe, and therefore is not 
the dwelling-houſe of him who occupies the other part ; 
neither can I be ſaid to dwell therein, when I never lie 
there 4, Neither can burglary be committed in a tent 
or booth erected in a market or fair; though the owner 
may lodge therein ©: for the law regards thus highly 
nothing but permanent edifices ; a houſe, or church, 
the wall or gate of a town; and though it may be the 
choice of the owner to lodge in ſo fragile a tenement, yet 


ſame circumſtances. 


muſt be both a breaking and an entry to complete it. 
But they need not be both done at once : for, if a hole 
be broken one night, and the ame breakers enter the 
next night through the ſame, they are burglars f. 
There muſt in general be an actual breaking; not a 
mere legal HR” fregit, (b» leaping over inviſible 
ideal boundaries, which may conſtitute a civil treſpaſs) 
but a ſubſtantial and forcible trruption. As at leaſt by 
breaking, or taking out the glaſs of, or otherwiſe open- 
ing, a window : picking a lock, or opening it-with a 


any other faſtening which the owner has provided. But 
if a erſon leaves his doors or windows open, it is his 
own folly and negligence ; and if a man enters therein, 


or chamber door, it is ſo x. But to come down a chim- 
ney is held a burglarious entry ; for that is as much 
cloſed, as the nature of things will permit b. So alſo to 
knock at a door, and upon opening it to rufh in, with a 
felonious intent; or, under pretence of taking lodgings, 
to fall upon the land lord and rob him; or to procure a 


tors, and then to bind the conſtable and rob the houſe; 
all theſe entries have been adjudged burglarious, though 


41 Hal. P. C. 558, | _ E id. 5 53. 
"x Hal. P. C. 551, TY P. U. 552. 5 
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his lodging there no more makes it burglary to break it 
open, than it would be to uncover a tilted waggon in the - 


3. As to the manner of committing burglary : there 


key; nay, by lifting up the latch of a door, or unlooſing 


it is no burglary : yet, if he afterwards unlocks an inner 


conſtable to gain admittance, in order to ſearch for trai- | 


* 1 Hawk. P. C. 104. h 1 Hawk, P. C. 102. 1 Hal. 


Ch. 16. 5 WIi ons. | 227 


there was no actual breaking: for the law will not ſuf- 
fer itſelf to be trifled with by ſuch evaſions, eſpecially 
under the cloke of legal proceſs i. And ſo, if a ſervant 
opens and enters his maſter's chamber door with a felo- 
nious deſign ; or if any other perſon lodging in the ſame 
houſe, or in a public inn, opens and enters another's 
door, with ſuch evil intent; it is burglary, Nay, if 
the ſervant conſpires with a robber, and lets him into 
the houſe by night, this is burglary in both* : for the 
ſervant is doing an unlawful act, and the opportunity 
afforded him, of doing it with greater eaſe, rather ag- 
gravates than extenuates the guilt, As for the entry, any | 
the leaſt degree of it, with any part of the body, or with 
an inſtrument held in the hand, is ſufficient : as, to ſtep 
over the threſhold, to put a hand or hook in at a win- 
dow to draw out goods, or a piſtol to demand one's mo- 
ney, are all of them burglarious entries I. The entry 
may be before the breaking, as well as after: for, by 
ſtatute 12 Ann. c. 7. if a 5 enters into the dwelling- 
houſe of another, without breaking in, either by day or 
by night, with intent to commit felony, or, being in 
ſuch houſe, ſhall commit any felony; and ſhal in the 
night break out of the ſame, this is declared to be bur- 
glary ; there having before been different opinions con- 
cerning it : lord Bacon ® holding the affirmative, and fir 
Matthew Hale ® the negative. But it is univerſally 
agreed, that there muft be both a breaking, either in 
fact or by implication, and alſo an entry, in order to 
complete the burglary. | SS, 

4. As to the intent ; it 1s clear, that ſuch breaking 
and entry muſt be with a felonious intent, otherwiſe it 1s 

only a treſpaſs. And it is the ſame, whether ſuch in- 
rention be aQually carried into execution, or only de- 
monſtrated by ſome attempt or overt- act, of which the 
jury is to judge. And therefore ſuch a breach and 
entry of a houle as has been before deſcribe.!, by night, 


i r Hawk, P. C. 102. P. C. 103. Foſt. 108. 
„Stra. $81. 1 Hal. P. C. * Elem. 65. 


$53. 1 Hawk. P. C. 103. 21 Hal. P. C. 554. 
1 Hal. P. C. 555. 1 Hawk, | 
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with intent to commit a robbery, a murder, a rape, or 
any other felony, is burglary ; whether the thing be ac- 
tually perpetrated or not. Nor does ir make any dif- 
ference, whether the offence were felony at common 
law, or only created fo by ſtatute ; fince that ſuch fta- 

_ tute, which makes an offence felony, gives it incidental 
ly all the properties of a felony at common law . 

Thus much for the nature of burglary ; which is a fe- 
Jony at common law, but within the benefit of clergy. 
The ſtatutes however of 1 Edw. VI. c. 12. and 18 Eliz. 
c. 7. take away clergy from the principals, and that of 
3 & 4 W. & M. c. 9. from all abettors and acceffories 
before the fact 7. And, in like manner, the laws of 
Athens, which puniſhed no fimple theft with death, 
made burglary a capital crine 4. a 


* 1 Hawk. P. C. 205, 13 Geo. III. c. 32. declared to 
® Burglary in any houſe be - be fingle felony, and puniſhed 
longing to the plate glaſs com- with tranſportation for ſeven 

pany, with intent to ſteal rhe years. | 
Rock or utenſils, is by ſtatute 1 Pott. Antiq. b. 1. «, 26. 
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CHAPTER THE SEVEN TIEENTH. 


or OFFENCES AGAINST PRIVATE 
| PROPERTY. 5 3 


H E next, and Jaft, ſpecies of offences againſt 
private ſubjeQs, are ſuch as more immediate 
affect their property. Of which there are two, which 
are attended with a breach of the peace ; /arciny, and 
malicious miſchief : and one, that is equally injurious to 
the rights of property, but attended with no ad of vio- 
lence ; which is the crime of forgery. Of theſe three in 
their | TS 

I. Larciny, or theft, by contraction for latrociny, 
| latrocinium, is diſtinguiſhed by the Jaw into two forts 3 
the one called fmple larciny, or plain theft unaccompa- 
nied with any other atrocious circumftance ; and mixed 
or compound larciny, which alſo includes in it the aggra- 
vation of a taking from one's houſe or perſon. 

And, firſt, of ſimple larciny : which, when it is the 
ſtealing of goods above the value of twelvepence, is cal- 
led grand larciny ; when of goods to that value, or un- 
der, is petit larciny : offences, which are conſiderably 
diftinguithed in their puniſhment, but nor otherwiſe, I. 
ſhall therefore firft conſider the nature of fimple larciny 
in general ; and then ſhall obſerve the different degrecs 
of puniſhment inflicted on its two ſeveral branches. | 

Simple larciny then is “ the felonious taking, and 
* carrving away, of the perſonal goods of another.” 
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This offence certainly commenced then, whenever it 
was, that the bounds of property, or laws of meum and 
tuum, were eſtabliſhed, How far ſuch an offence can 
exiſt in a ſtate of nature, where all things are held to 
be eommon, is a queſtion that may be ſolved with very 
little difficulty. The diſturbance of any individual, in 
the occupation of what he has ſeiſed to his preſent uſe, 
ſeems to be the only offence of this kind incident to ſuch 
a ſtate. But, unqueſtionably, in ſocial communities, 
when property is eſtabliſhed, the neceſſity whereof we 
have formerly ſeen , any violation of that property is 


ſubject to be puniſhed by the laws of ſociety ; though! 


how far that puniſhment: ſhould extend, is matter of 
conſiderable doubt. At preſent we will examine the. 
nature of theft, or larciny, as laid down in the foretgu p 
definition. * 

1. It muſt be a taking. This implies the conſent of 
the owner to be wanting. Therefore no delivery of the 
goods from the owner to the offender, upon truſt, can 
ground a larciny, As if A. lends B. a horſe, and he 
rides away with him; or, if I ſend goods by a carrier, 
and he carries them away; theſe are no larcinies *, But 
if the carrier opens a bale or pack of goods, or pierces a 
veſſel of wine, and takes away part thereof, or if he 
carries it to the place appointed; and afterwards takes 
away the whole, theſe are larcinies e: for here the ani- 
mus furandi is manifeſt ; ſince in the firſt caſe he had 
otherwiſe no. inducement to open the goods, and 1n the 
ſecond the truſt was determined, the delivery having 
taken its effect. But bare non-delivery ſhall not of 
courſe be intended to ariſe from a felonious deſign ; ſince. 
that may happen from a variety of other accidents. Nei- 
ther by the coinmon law was it larciny in any ſervant to 
run away with the goods committed to him to keep, 
but only a breach of civil truſt, But by ſtatute 33 Hen. 
VI. c. 1. the ſervants of perſons deceaſed, accuſed of 
einbezzling their maſter's goods, may by writ out of 


a See Vol. II. Pas, 8, tc, e 3 Inſt. 107 
» x Hal. P. C. 504. : 
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chancery (iſſued by the advice of the chief juſtices and 
chief baron, or any two of them) and proclamation 
made thereupon, be ſummoned to appear perſonally in 
the court of king's bench, to anſwer their maſter's exe- 
cutors in any civil ſuit for ſuch goods; and ſhall, on de- 
fault of appearance, be attainted of felony, Aud by ſta- 
tute 21 Hen. VIII. c. 7. if any ſervant embezzles his 
maſter's goods to the value of forty ſhillings, it is made 
felony; except in apprentices, and ſervants under eigh- 
teen years old. But if he had not the poſſeſſion, but only 
the care and overſight of the goods, as the butler of 
plate, the ſhepherd of ſheep, and the like, the em- 
bezzling of them is felony at common law d. 80 if a 
gueſt robs his inn or tavern of a piece of plate, it is Jar- 
ciny.z for he hath not the poſſeſſion. delivered to him, 
but merely the uſe e, and ſo it is declared to be by ſta- 
tute 3 & 4 W. & M. c. 9. if a lodger runs away with 
the goods from his ready furniſhed lodgings. Under 


ſome circumſtances alſo a man may be guilty of felony 


in taking his own goods: as if he ſteals them from a 
pawnbroker, or any one to whom he hath delivered 
and entruſted them, with intent to charge ſuch bailee 
with the value; or if he robs his own meſſenger on the 
road, with intent to charge the hundred with the loſs 
according to the ſtatute of Wincheſter , 

2. There muſt not only be a taking, but a carrying 
away : Cepit et aſportavit was the old law-latin, A 
bare removal from the place in which he found the 
goods though the thief does not quite make off with 
them, is a ſufficient aſportation, or carrying away. As 
if a man be leading another's horſe out of a cloſe, and 
be apprehended in the fact; or if a gueſt, ſtealing goods 
out of an inn, has removed them from his chamber 
down ſtairs ; theſe have been adjudged ſufficient- carry- 
ings away, to conſtitute a Jarciny 8. Or if a thief, in- 
tending to ſteal plate, takes it out of a cheſt in which it 
was, and lays it down upon the floor, but is ſurprized 
beſore he can make his eſcape with it; this is lareiny v. 


41 Hal. P. C. 506. £ 3 Inſt, 108, 109, 
* 1 Hawk, P, C. go. k 3 Hawk. P. C. 93. 
" Foſter, 123, 124. | 
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3. This taking, and carrying away, muſt alfo be 
ſelonious; that is, done animo furandi : or, as the civil 
law expreſſes it, lucri cauſa i. This requiſite, ' belides ex- 
cuſing thoſe who labour under incapacities of | mind. or 
will, (of whom we ſpoke ſufficiently at the entrance of 
"this book *) indemnifies alſo mere treſpaſſers, and other 
petty offenders. As if a ſervant takes his maſter's horſe, 
without his knowlege, and brings him hone again: if 
a neighbour takes another's plough, that is left in the 


Feͤ'eld, and uſes it upon his own land, and then returns it: 


if, under colour of arrear of rent, where none is due, I 
diſtrein another's cattle, or ſeiſe them: all theſe are miſ- 
demeſnors and treſpaſſes, but no felonies!. - The ordi- 
nary diſcovery of a felonious intent is where the party 
doth it clandeſtinely; or, being charged with the fact, 
denies it. But this is by no means the only criterion of 
criminality : for in caſes that may amount to larciny the 
variety of circumſtances is ſo great, and the complicati- 
ons thereof are ſo mingled, that it is impoſſible to recount 
all thoſe, which may evidence a felonious intent, or ani- 


num furandi : wherefore they muſt be left to the due 


and attentive conſideration of the court and jury. 
4. This felonious taking and carrying away muſt be 
of the perſonal goods of another : for if they are things real, 
or ſavour of the realty, larciny at the common law can- 
not be committed of them. Lands, tenements, and he- 
reditaments (either corporeal or incorporeal) cannot in 
their narure be taken and carried away. And of things 
likewiſe that adhere to the freehold, as corn, graſs, trees, 
and the like, or lead upon a houſe, no laroiny could be 
committed by the rules of the common law; but the ſe- 
verance of them was, and in many things is ſtill, merely 
a treſpaſs; which depended on a ſubtilty in the legal 
notions of our anceſtors. "Theſe things were parcel of the 
real eſtate; and therefore while they continued ſo, 


could not by any poſſibility be the ſubject of theft, being 


abſolutely fixed and immoveable ®, And if they were 


inſt. 4+ 1. 1. 11 Hal. P. C. 509, 
* See pag. 20. m See Vol. II. p. 16. 
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ſevered by violence, ſo as to be changed into moveables , 
and at the ſame time, by one and the ſame continued aQ, 

carried off by the ꝓerſon who ſevered them ; they could 
never be {aid to be taken from the pnapietar, in this their 
newly acquired ſtate of mobility, (which is eſſential to 
the nature of lareiny) being never, as ſuch, in the ac- 
tual or conſtructive poſſeſſion of any one, but of him 
who committed the treſpaſs. He could not in firiareſfs 
be ſaid to have taken what at that time were the perſo- 
nal goods of another, ſince the very act of taking was 
what turned them into perſonal goods. But if the thief 
fevers them at one time, whereby the trefpaſs is complet- 
ed, and they are converted into perſonal chattels, in the 
conſtructive poſſeſſin of kim on whole ſoil they are left 
or laid; and comes again at aner time, when 


are ſo turned into perſonality, and takes them away; it 


is larciny: and ſo it is, if che owner, or any one elſe, 
has ſevered them a. And now, by the ſtatute 4 Geo. 
II. c. 32. tote, or rip, cut, or break, with intent to 
fteal, any lead, or iron bar, rail, gate, or paliſads, 
fixed to a dwelling-houſe or out- houſe, or in any court 
or garden thereunto belonging, or to any other building, 
13 kk felony, liable to tranſportation for ſeven — 
and to ſteal, damage, or deſtroy underwood or hedges, 
and the like, to rob orchards or gardens of fruit grows 
ing therein, to ſteal or otherwiſe deſtroy any turnips, 
potatoes, cabbages, parſnips, peaſe, or carrots, or the 
roots of madder when growing, are ®-punithable crimi- 
nally, by whipping, ſmall fines, impriſonment, and ſa- 
tisfaQion to the party wronged, according to the nature 
.of the offence. Moreover, the Realing by night of any 
trees, or of any roats, ſhrubs, or plants to the value of 
5 5, is by ſtatute 6 Geo. HI. e. 36. made felony in the 
principals, aiders, and abettors, and in the purchaſers 
thereof knowing the ſame to be ſtolen: and by ſtatutes 
5 Geo. III. c. 48. and 13 Geo. III. c. 33. the ſtealing 
of any timber trees therein {ſpecified v, and of any root, 


4 3 Inſt, 109. 1 Hal. P. C. Oak, beech, cheſnut, wal. 
510. ä nut, aſh, elm, cedar, fir, aſp, 
o Stat. 43 Eliz, c. 7. 15 Car, lime, ſycamore, birch, poplar, 
II. c. 2, 31 Geo. II. c. 35. 6 alder, larch, maple, and horn» 
Geo. III. c. 48. 9 Geo. I c. beam. 
41, 13 Geo, III. c. 32. 


234 PUBLIC Boox IV. 
ſhrub, or plant, by day, or night, is liable to pecuniary 
penalties for the two firſt offences, and for the third is 
conſtituted a felony liable to tranſportation for ſeven 
years. Stealing ore out of mines is alſo no larciny, upon 
the ſame principle of adherence to the freehold ; with 


an exception only to mines of black lead, the ſtealing of 


ore out of which, or entering the ſame with intent to 
ſteal, is felony puniſhable with impriſonment and whip- 
ping, or tranſportation not exceeding ſeven years ; and 
to eſcape from ſuch impriſonment, or return from ſuch 
tranſportation, is felony without benefit of clergy ; by 


ſtatute 25 Geo. II. c. 10. Upon nearly the ſame principle 


the ſtealing of writings relating to a real eſtate is no fe- 


lony, but a treſpaſs 1: becauſe they concern the land, 


er (according to our technical language) ſavour of the 
realty, and are conſidered as part of it by the law; fo 


that they deſcend to the heir together . the land 


which they concern r. l | 
Bonds, bills, and notes, which concern mere c/o/es in 


action, were allo at the common law held not to be ſuch 

oods whereof lareiny might be committed; being of no 
intrinſic value“, and not importing any property in po/- 
ſeſſion of the perſon from whom they are taken. But by 
the ſtatute 2 Geo. II. c. 25. they are now put upon the 
ſame footing, with reſpect to larcinies, as the money 
they were meant to ſecure. By ſtatute 15 Geo. II. c. 
12. officers or ſervants of the bank of England, ſecreting 
or embezzling any note, bill, warrant, bond, deed, 
ſecurity, money, or effects, intruſted with them or 
with the company, are guilty of felony without benefit 
of clergy. The ſame is enacted by ſtatute 24 Geo. II. 
c. 11. with reſpe to officers and ſervants of the ſouth-ſea 
company. And, by ſtatute 7 Geo. III. c. 5o, if any 
officer or ſervant of the poſt-office ſhall ſecrete, embez- 
zle, or deſtroy any letter or pacquet, containing any 
bank note or other vaſuable paper particularly ſpecified 
in the ad, or ſhall ſteal the ſame out of any letter or 
pacquet, he ſhall be guilty of felony without benefit of 
clergy. Or, if he thall deſtroy any letter or pacquet with 


3&4 Hal, P.-E. . Stra, T1 See Vol. II. pag. 438. 
1137. | | 8 Rep. 33. 
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which he has received money for the poſtage, or ſhall 
advance the rate of poſtage on any letter or pacquet ſent 
by the poſt, and ſhall ſecrete the money received by 
ſuch advancement, he ſhall be guilty of ſingle felony. 
Larciny*alſo"could"not at common law be committed of 
treaſure-trove, or wreck; till ſeiſed by the king or him 
who hath the franchiſe: for till ſuch ſeiſure no one 
hath a determinate property therein. But by ſtatute 26 
Geo. II. e. 19. plundering or ſtealing from any ſhip in 
diſtreſs (whether Wreck or no wreck) is felony wichour 
benefit of clergy: in like manner, as, by the ervil-Jaw's, 
this inhumanity is puniſhed in the ſame degree as the 
moſt atrocious theft. n 
_  Lareiny alſo cannot be committed of ſuch animals, 
in which there is no property either abſolute or quali - 
fied ; as of beaſts that are feræ nature, and unreclaim- 
ed, ſuch as deer, hares, and conies, in a foreſt, chaſe, 
or warren ; fiſh, in 'an open river or pond; or wild 
fowls at their natural liberty ©. But if they are reclaimed 
or confined, and may ſerve for food, it is otherwiſe, 
even at common law : for of deer ſo incloſed in a park 
that they may be taken at pleaſure, fiſh in a trunk, and 


pheaſants or partridges in a mew, lareiny may be com- 


mitted!, And now, by ſtatute 9 Geo, I. c. 22. to 
bunt, wound, kill, or ſteal any deer; to rob a war- 
ren; or to ſteal fiſh from a river or pond, (being in theſe 
caſes armed and diſguiſed) alſo to hunt, wound, kill, or 
ſteal any deer, in the king's. foreſts or chaſes ' incloſed, 
or in any other incloſed place where deer have been 
uſually kept ; or by gift or promiſe of reward ts pro- 
cure any perſon to join them in ſuch unlawful act; all 
theſe are felonies without benefit of clergy. And the ſta- 
tute 16 Geo, III. c. 30. enaQts, that every authorized 
perſon, his aiders and abettors, who ſhall courſe, hunt, 
ſhoot at, or otherwiſe attempt to kill, wound, or de- 
ſtroy any red or fallow deer in any foreſt, chaſe, pur- 
lieu, or antient walk, or in any incleſed park, paddock, 


* Coed. 6, I. 18. Es Hawk. P. C. 94. 1 Hal, . 
5 Hal. P. C. 511. Foſt, P. C. 511. 
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wood, or other ground, where deer are uſually kept, 
ſhall forfeit the ſum of 201, or for every deer actually 
killed, wounded, deſtroyed, taken in any toyl or ſnare, 
or carried away, the ſum of 301, or double thoſe ſums, 
in caſe the offender be a keeper : and, upon a ſecond 
offence (whether of the ſame or a different ſpecies) ſhall 
be guilty of felony, and tranſportable for ſeven years, 
Which latter puniſhment is likewiſe inflicted on all per- 
| ſons armed with offenſive weapons, who {ball come into 
ſuch places with an intent to commit any of the ſaid of- 
fences, and ſhall there unlawfully beat or wound any of 
the keepers in the execution of their offices, or ſhall at- 
tempt to reſcue any perſon from their cuſtody, Alſo by 
ſtatute 5 Geo. III. c. 14. the penalty of tranſportation for 
Teven years is inflicted on perſons ſtealing or whos fiſh 
in any water within a park, paddock, garden, orchard, 
or yard; and on the receivers, aiders, and abettors: 
and the like puniſhment, or whipping, fine, or. impri- 
ſonment, is provided for the taking or killing of conies * 
by night in open warrens : and a forfeiture of five pounds, 
to the owner of the fiſnery, is made payable by perſons, 
taking or deſtroying (or attempting ſo to do) any fiſh in 
any river or other water within any incloled ground, 
being private property. Stealing hawks, in diſobedience 
to the rules preſcribed by the ſtatute 37 Edw. III. c. 
19. is alſo felony v. It is alſo ſaid * that, if ſwans be 
lawfully marked, it is felony to ſteal them, though at 
large in a public river,; and that it is likewite felony to 
ſteal them, though unmarked, if in any private river or 
pond ; otherwiſe it is only a treſpaſs. But. of all valuable 
domeſtic animals, as horſes and other beaſts of 
draughts, and of all animals comite nature, which 
ſerve for food, as neat or other . cattle, '{wine, poultry, 
and the like, and of their fruit or produce, taken from 
them while living, as milk or wool Y, larciny may be 
committed; and alſo of the fleſh of ſuch as are either 
domitæ or fere nature, whe i- killed *, As to thoſe 


7 
See Stat, 22 &:25 Car. 11. Hawk. P. C. 93. 1 Hal. P. c. 

e. 25. | | 507, The King v. Martin, by 
„z Inſt, 98. | all tne judges, P. 17 Geo. Ill. 
* Dalt. Juſt, c. 156. | = 1 Hal, P. C. 511, 
Y Dal. 21 Crompt. f 36. 1 ; 
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animals, which do not ſerve for food, and which there- 
fore the law holds to have no intrinſic value, as dogs of 
all. ſorts, and other creatures kept for whim and plea- 
ſure, though a man may have a baſe property therein, 
and maintain a civil action for the loſs of them, yet 
they are not of ſuch eſtimation, as that the crime of 
ſtealing them amounts to larciny *, But by ſtatute 10 
Geo. ft. e. 18. very high pecuntary penalties, or a long 
impriſonment and whipping in their ſtead, may be in- 
Ked by two juſtices of the peace, (with a very extra- 
ordinary mode of appeal to the quarter ſeſſions) on ſuch 
as ſteal, or knowingly harbour a ſtolen dog, or have in 
their cuſtody the ſkin of a dog that has been ſtolen v. 
Notwithſtanding however that no larciny can be 
committed, unleſs there be ſome property in the thing 
taken, and an owner ; yet, if the owner be unknown, 
provided there be a property, it is larciny to ſteal it; 
and an indictment will lie, for the goods of a perſon 
unknown ©. In like manner as, among the Romans, 
the & Hoſtilia de furtis, provided that a proſecution 
for theſt might be carried on without the intervention 
of the owner 4. This is the caſe of ſtealing a ſhroud 
out of a grave; which is the property of thoſe, u ho- 
ever they were, that buried the deceaſed; but ſtealing 
the corpfe itſelf, which has no owner, (though a matter 
of great indecency) is no felony, unleſs ſome of the 
gravecloths be ſtolen with it . Very different from the 
law of the Franks, which ſeems to have reſpected both 
as equal offences; when it directed that a perſon, who 
had dug a corpſe out of the ground in order to flrip it, 
ſhould be baniſned from ſociety, and no one ſuffered 
to relieve his wants, till the relations of the deceaſed 
conſented to his readmiſſion f, Z 
Having thus conſidered the n nature of ſimple 
larciny, I come next to treat of its puni/Ament, Theft, 
by the Jewiſh law, was only punithed with a pecuniary 
fine, and ſatisſaction to the party injured cr. And in 
che civil law, till ſome very late conſtitutions, we never 


dee Vol, II. pag. 393. e x Hal, P. C. 512. 
* 1 Hal. P. C. 512. * Gravin. J. 3. £ 106, 
> See the remarks in pag. 4. * See Vol, II. pay. 429. 
This ſtatute hath now continued Monteſq, Sp. L. b. 30. eh, 
| Exteen ſeſſions of parliament un- 19. | 4 
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find the puniſhment capital. The laws of Draco at 
Athens puniſhed it with death: but his laws: were ſaid 
to be written in blood: and Solon afterwards changed 
the penalty to a pecuniary mult, And ſo the Attic 
laws in general continued k; except that once, in a time 
of dearth, it was made capital to break into a garden, 
and ſteal figs: but this law, and the informers againſt 
the offence, grew ſo odious, that from them all malici- 
.cious informers were ſtyled ſycophants ; a name, which 
we have much perverted front its original meaning. 
From theſe examples, as well as the reaſon of the 
thing, many learned and ſcrupulous men have queſti- 
oned the propriety, if not lawfulneſs, of inflicting ca- 
pita] puniſhment for ſimple theft i. And certainly the 
natural puniſhment for injuries to property ſeems to be 
the loſs of the offender's.own property: which ought 
to be univerſally the caſe, were all men's fortunes 
equal. But as thoſe, who have no property themſelves, 
are generally the moſt ready to attack the property of 
others, it has been found neceſſary inſtead of a pecu- 
niary to ſubſtitute a corporal puniſhment, yet how far 
this corporal puniſhment ought to extend, is what has 
occaſioned the doubt. Sir Thomas More k, and the 
marquis Beccarial, at the diſtance of more than two 
centuries from each other, have very ſenſibly propoſed 


| 
that kind of corporal puniſhment, which approaches : 
the neareſt to a pecuniary ſatisfaction; -viz. a tempo- : 
rary impriſonment, with an obligation to labour, firſt a 
for the party robbed, and afterwards for the public, in ; 
works of the moſt laviſh kind: in order to oblige the i 
offender to repair, ty his induſtry and diligence, the py 
depredations he has committed upon private pro- by 
perty and public order, But, notwithſtanding all Ka 
* Petit. LL. Attic. I. 7. tit. 5, ra 
i Ft enim ad vindicanda furta nimis atrox, nec tamen ad refraenan- * 
da ſuſſiclens i quippe neque furtum ſimplex tam ingens facinus eft, ut Song 
capite debeat pleftiz neque ulla poena eft tanta, ut ab latrociniis cobi- hac 
beat eos, qui nullam aliam artem quaerendi victus babent. (Mori, Uto- ! 
Pia. edit, Glaſg 1750, pag. 21.}—Denique, cum lx Meſaica, quan- * 
quam inclemens et aſpera, tamen pecunia furtum, baud morte, multla- . 
ce 


vit ʒ ne putemus Deum, in nova lege clementiae qua pater imperat fi- 
luis, majarem induſſiſſe nobis invicem, ſaeviendi licentiam. Haec ſunt 
cur non licere putem: quam vero fit abſurdum, atque etiam pernic ieſun quer 
reipublicae, furem atque bomicidam ex arquo puniri, nemo eff (ner 
gei neſciat. (Ibid. 39.) X 4 

& Utep, page 42, | ch. 22. 
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the remonſtrances of ſpeculative politicians and mora- 
liſts, the puniſhment of theft ſtil] continues, throughout 
the greateſt part of Europe, to be capital: and Puffen- 
dort!, together with fir Matthew Hale v, are of opinion 
that this muſt always be referred to the-prudence of the 
legiſlature ; who are to judge, ſay they, when crimes 
are become ſo enormous as to require ſuch ſanguinary 
reſtrictions . Vet both theſe writers agree, that ſuch 
puniſhment ſhould be cautiouſly inflifted, and never 
without the utmoſt neceſſity, _ 3 

Our antient Saxon Jaws nominally puniſhed theft 
with death, if above the value of twelvepence : but the 
criminal was permitted to redeem his life by a pecuniary 
ranſom ; as, among their anceſtors the Germans, by a 
ſtated number of cattle ®.” But in the ninth year of 
Henry the firſt, this power of redemption was taken 
away, and all perſons guilty of larciny above the value 
of twelvepence were direQted to be hanged ; which 
law continues in force to this day. For though the 
inferior ſpecies of theft, or petit larceny, is only pu- 
niſhed by unpriſonment or whipping at common law 4, 
or by ſtatute 4 Geo. I. c. 11, may be extended to tranſ- 
portation for ſeven years, as is alſo expreſsly directed 
in the caſe of the plate-glaſs company“, yet the pu- 
niſhment of grand larciny, or the ſtealing above the 
value of twelvepence, (which ſum was the ſtandard in 
| the time of king Athelſtan, eight hundred years ago) 
is at common law regularly death. Which, confider- 
ing the great intermediate alteration * in the price or 
denominaton of 'money, is undoubtedly a very rigorous 
conſtitution ; and made fir Henry Spelman (above a 
century fince, when money was at twice its preſent 
rate) complain, that while every thing elſe was riſen in 
Its nominal value, and become dearer, the life of man 
had continually grown cheaper t. It is true that the 
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1. of N. b. 8. c. 3. 1 Hal, P. C. 12. 3 Inſt. 53. 
= 1 Hah P. C. 13. 13 Inſt, 318. 
n See page g. Stat. 13 Geo. III c. 38. 


* Tac. de mor, Germ, c. 12. 

la the reign of king Henry I, the ſtated value at the exche- 
quer of a paſture ſed ox was one ſhilling : ( Dial. de Scacc. I. 1. 
$. 7.) which if we ſhould even ſuppoſe to mean the ſolidus lega- 
lis mentioned by Lyndewode (Prov. I. 3. c. 13. See Vol. II. p. 
509.) or the 724 part of a pound of gold, is only equal to 133, 4d. 
0: the preſent ſtandard. 
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mercy of juries will often make them ſtrain a point, 


and bring in lareiny to be under the value of twelve- 
pence, when it is really of much greater value: but 
this, though evidently juſtifiahle and proper, when it 
only reduces the prefent nominal value of money to the 
antient ftandard i, is otherwiſe a kind of pious perjury, 


and does not at all excuſe our common law in this re- 


ſpect from the imputation of ſeverity, but rather 
ſtrongly confeſſes the charge. It is likewiſe true, that, 
by the merciful extenſions of the benefit of clergy by 
our modern ſtatute law, a perfoo who commits a ſimple 
arciny to the value of thirteen pence or thirteen hun- 
dred pounds, though guilty of a capital offence, ſhall 
be excuſed the pains of death : but this is only for the 
firſt offence, And in many caſes of fimple larciny the 
benefit of clergy is taken away by ſtatute; as from 


horſeſtealing in the principals, and acceſſories both 


before and after the fact /; theſt by great and notorious 
thieves in Northumberland and Cumberland * ; tak- 


ing woollen cloth from off the tenters 7, or linens, fuſ- 


tians, callicoes, or cotton goods, from the place of 
manufacture“; (which extends, in the laſt eaſe, to 
aiders, aſſiſters, procurers, buyers, and receivers) felo- 


nioufly driving away, or otherwiſe ſtealing one or 


more ſheep or other cattle ſpecified in the acts, or kil- 
ling them with intent ta ſteal the whole or any part of 
the carcaſe *, or aiding or aſſiſting therein; thefts on 
navigable rivers above the value of forty ſhillings!, or 
being preſent, aiding, and aſſiſting thereat ; plundering 

C,. 350. & 3 Edw. VI. c. 33. 31 Eliz. e. 


2 Inſt. 189. 12. TY 


= Stat. 1 Edw, VI. c, 12, 2 * Stat. 18 Car, II. c. 3. 
7 Stat, 22 Car. II. c. 3. But, as it ſometimes is difficult to 
prove the identity of the goods ſo ſtolen, the onus probandi with 
reſpe to innocence is now by ſtatute 15 Ged. II. c. 27. thrown 
on the perſons in whoſe cuſtody ſuch goods are found; the fai · 
lure whereof is, for the firſt time, a miſdemeſgor puniſhable by 
forfeiture of the treble value; for the ſecond, by impriſonmeat 
alſo; and the third time it becomes a feleny, puniſhed with 
tranſportation for ſeven years, 

* Stat, 18 Geo, II. c. 27. Note, in the three laſt caſes an op- 
tion is given to the judge to tranſport the offender ; for /ife in 
the firſt cafe, for ſeven years in the ſecond, and for fourteen year? 
in the third; in the firſt and third infead of ſentence of death, 
in the ſecond after ſentence is given. | 

„ Stat, 14 Geo, II. c. 6. 15 Stat. 24. Geo. Il. c. 45+ 
Geo, II. e. 34. See vol, I. p. 88. | | 
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veſſels in diſtreſs, or that have ſuffered ſhipwreck e; 


ſtealing letters ſent by the poſt ©; and alſo ſtealing 
deer, hh, hares, and conies under the peculiar cir- 
oumftances mentioned in the Waltham black act“. 
Which additional ſeverity is owing to the great malice. 
and miſchief of the theſt in ſome of — inſtances; 
and, in others, to the difficulties men would otherwiſe 
lie under to preſerve thoſe goods, which are ſo eafily 
carried off. Upon which laſt principle the Roman law 
puniſhed more ſeverely than other thieves the abiper, 
or ſtealers of cattle f; and the balnearii, or ſuch as 
ſtole the cloaths of perſons who were waſhing in the 


public baths t; both which conſtitutions ſeem to be 


borrowed from the laws of Athens . And ſo too the 
antient Goths puniſhed with eee; ſeverity theſtꝭ 
of cattle, or corn that was reaped and left in the field: 
ſuch kind of property (which no human jaduftry can 
ſufficiently guard) being efteemed under the peculiar 
cuſtody of heaven 1. And thus much for the offence 
of ſimple larciny. | . 

Mixed, or compound lareiny is ſuch as has all the pro- 
perties of the former, but is accompanied with eiiher 
one, or both, of the aggravations of a taking ſrom 


one's houſe or perſon, Firſt therefore of Jarciny from 


the houſe, and then of lareiny from the pern. | 
I. Larciny from the Jouſe, though it ſeems (from the 


conſiderations mentioned in the preceding chapter *) to 


have a higher degree of guilt than fimple larciny; yet is 
not at all diſtinguiſhed from the other at common Jaw l; 
unleſs where it is accompanied with the circumſtance of 
breaking the houſe by night; and then we have ſeen 
that it falls under another deſcription, wis. that of bur- 
ars But now by ſeveral acts of parliament (the 
iſtory of which is very ingeniouſly deduced by a 
learned modern writer®, who hath ſhewn them to have 
gradually ariſen from our improvements in trade and 


_ opulence) the benelit of clergy is taken from Jarcenies 


e Stat. 12 Ann. ft. 2, c. 18. k pott. Antiq. b. 1. e. 26, 


26 Geo. II. c. 19. i Stiernh. de jur Goth. 1.3. c. 5. 
Stat. 7 Geo. III. 6. 50, | | See page 223. 
* Stat. 9 Goo, I. c. 22. | x Hawk. P. C. 98. 
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committed in an houſe in almoſt every inſtance : except 
chat larciny of the ſtock or utenſils of the plate-glaſs 
company from any of their houſes, c., is made only 
ſingle felony, and liable to tranſportation for ſeven 
years n. The multiplicity of the general acts is apt to 
create ſome confuſion ; but upon comparing them di- 
ligently we may collect, that the benefit of clergy is 


denied upon the following domeſtic aggravations of 


_ larciny ; wis. Firſt, in larcinies above the value of 

twelvepence, committed, 1. In a church or chapel, with 
or without violence, or breaking the ſame n;: 2. In a 
booth or tent in a market or fair, in the day time or 
in the night, by violence or breaking the ſame; the 
owner or ſome of his family being therein“: 3. By 
robbing a dwelling-houſe in the day time (which rob- 
bing implies a breaking) any perſon being therein ?: 4. 
In a dwelling-houſe by day or by night, without break- 
ing the ſame, any perſon being therein and put in feat? ; 
which amounts in law to a robbery : and in both theſe 
laſt caſes the acceſſory before the fact is alſo excluded 
from his clergy, Secondly, in larcinies 2% he value of 
Fee fillings, committed, 1, By breaking any dwelling- 
houſe, or any outhouſe, ſhop, or warehouſe there- 
unto belonging, in the day time, although no perſon 
be therein ?; which alſo now extends to aiders, abet- 
tors, and acceſſories beſore the fact: 2. By privately 
ſtealing goods, wares, or merchandize in any ſhop, 
warehouſe t, coachhouſe or ſtable, by day or by aight ; 
though the ſame be not broken open, and thoug 
perſon be therein: which likewife extends to ſuch as 
aſſiſt, hire, or command the offence to be committed, 
Laſtly, in larcinies % the value of forty fillings in a 
dwelling-houſe, or its outhouſes, although the ai be 


not broken, and whether any perſon be therein or no; 


unleſs committed againſt their maſters by apprentices 
under the age of fifteen v. This alſo extends to thoſe 
who aid or aſſiſt in the commiſſion of any ſuch offence. 


* Stat. 13 Geo. III. c. 38. id. 

Stat. 23 Hen. VIII. c. 1. Stat 39 Eliz. c. 15. 
1 Edw. VI. c. 12. 1 Hal, P. C. Stat. 3 & 4 W. & M. c. 9. 
518. | t See Foſter, 78. Barr. 379. 

* Stat. 5 & 6 Edw. VI. c. 9. * Stat, 10 & 11 W. III. c. 23. 
1 Hal. P. C. 522. | „Stat. 12 Ann. ſtat, 1. c. 7» 
» Stat. 3 & 4 W. & M. c. 9. | | 


no 
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2. Larciny from the perſon is either by privately 
ſtealing; or by open and violent aſſault, which is uſu- 
ally called robbery. | 

The offence of privately ſtealing from a man's fer/on, 
as by picking his pocket or the like, privily without his 
knowledge, was debarred of the benefit of clergy, ſo 
early as by the ſtatute 8 Eliz. e. 4, But then it muſt 
be ſuch a larciny, as ſtands in need of the benefit of 
clergy, viz, of above the value of twelvepence ;. elſe 
the offender ſhall not have judgment of death. For 
the flatute creates no new offence ; but only prevents 
the priſoner from praying the benefit of clergy, and 
Jeaves him to the regular judgment of the antient lav v. 
This ſeverity (for a moſt ſevere law it certainly is) 
ſeems to be owing to the eaſe with which ſuch offences 
are committed, the diſhculty of guarding againſt them, 
and the boldneſs with which they were praGiſed (even 
in the queen's court and preſence) at the time when 
this ſtatute was made: beſides that this is an infringe- 
ment of property, in the manual occupation or corpo- 
ral poſſeſſion of the owner, which was an offence even 
in a ſtate of nature. And therefore the ſaccularii, or 
cutpurſes, were more ſeverely puniſhed than common 
thieves by the Roman and Athenian laws *. 

Open and violent larciny from the perſon, or robbery, . 
the rapina of the civilians, 1s the felonious and forcible 
taking, from the perſon of another, of goods or money 
to any value, by violence or putting him in fear”), 1. 
There mult be a taking, other wiſe it is no robbery, A 
mere attempt to rob was indeed held to be felony, ſo 
late as Henry the fourth's time : but afterwards it 
was taken to be only a miſdemeſnor, and puniſhable 
with fine and impriſonment; till the ſtatute 7 Geo, II. 


I Hawk. P. C. 98. The like obſervation will certainly hold 
in the caſes of horſeſtealing. (1 Hal. P. C. 531.) thefts in Nor- 
thumberland and Cumberland, and ſtealing woollen cloth from 
the tenters ; and poſſibly in ſuch other caſes where it is provided 
by any ſtatute that ſimple larciny, under certain circumſtances, 
| ſhall be felony without benefit of clergy. 

* Ff. 47. 11, 7, Pott. Antiq. 1 Hawk, P. C. 95. 

L I, 6. 26. a ; DE ul 1 Hal, P. G. 532. 
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c. 21. which makes it a felony (tranſpertable for ſeven 
years) unlawfully and malicioufly to aſſault another, 
with any offenſive weapon or inſtrument —or by me- 
naces, or by other forcible or violent manner, to demand 
any money or goods; - with a felonious intent to rob. If 
the thief, having once taken a purſe, returns ir, ſtill it 
is a robbery : and ſo it is, whether the taking be ſtrictly 
from the perſon of another, or in his preſence only: 
as, where a robber by menaces and violence puts a 
man in fear, and drives away his ſheep or his cattle 
before his face. But if the taking be not either di- 
rely from his perſon, or in his preſence, it is no rob- 
bery v. 2. It is immaterial of what value the thing 
taken is: a penny as well as a pound, thus forcib)y 
extorted, ab, 94 a robbery . z. Laſtly, the thing mn't 
be by force, or a previous putting in fear; which 
makes the violation of the perſon more atrocious than 
privately ſtcaling. For, according to the maxim of 
the civil law 4, ** qui vi rapuit, fur imfrobior eſſe vide- 
tur.” This previous violence, or putting in fear, is the 
criterion that diſtinguiſhes robbery from other Jarcinies. 
For if one privately ſteals ſixpence from the perſon of 
another, and afterwards keeps it by putting him in fear, 
this is no robbery, for the fear is ſubſequent ® : neither 
is it capital, as privately ſtealing, being under the va- 
Jue of twelvepence. Not that it is indeed neceffary, 
though uſual, to lay in the indictment that the robbery 
was cominitted by putting in fear; it is ſufficient, if 
laid to be done by wiolencef And when it is laid to be 
done by putting in fear, this does not imply any great | 
degree of terror or affright in the party robbed : it is 
enough that ſo much force, or threatening by word or 
geſture, be uſed, as might create an apprehenfion of 


danger, or induce a man to- part with his property 0 
without or againſt his conſent t. Thus, if a man be 1 
knocked down without previous warning, and ſtripped 1 
of his property while fenſeleſs, though ſtrictly if 
he cannot be ſaid to be put in fear, yet this is undoubt- et 

>; Hal, P. C. «4:41 2.20 bl. Þ ©. | 

d Comyns 478, = 1015. Trin. 3 Ann. by al the judges. 

* 1 Hawk, P. C. 97. r Foſt. 128, 


f * Ff. 4. 2, 14. & 12. 
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edly a robbery. Or, if a perſon with a ſword drawn 
begs an alms, and I give it him through miſtruſt and 
apprehenſion of violence, this is a felonious robbery k. 
So if, under a pretence of ſale, a man forcibly extorts 
money from another, neither ſhail this ſubterfuge avail 
him. But it is doubted i, whether the forcing a higler, 
or other chapman, to ſell his wares, and giving him 
the ſull value of them, amounts to ſo heinous a crime as 
robbery. HE, N 
This ſpecies of larciny is debarred of the benefit of 

clergy by ſtatute 23 Hen, VIII. e. 1. and other ſubſe- 
quent ſtatutes; not indeed in general, but only when 
committed in a dwelling-houſe, or in or near the king's 
highway. A robbery therefore in a diſtant field, or 
ſootpath, was not puniſhed with death“; but was open 
to the benefit of clergy, till the ſtatute 3 & 4 W. & M. 
c. g. which takes away clergy from both principals and 
acceſſories beſore the ſact, in robbery, whereſoever 
committed. | 

II. Malicious mi/c/iief, or damage, is the next ſpecies 
of injury to private property, which the law conſiders 
as a public crime. This is ſuch as is done, not animo 
turandi, or with an intent of gaining by another's loſs ; 
which is ſome, though a weak, excuſe ; but either out 
of a ſpirit of wanton cruelty, or black and diabolical 
revenge, In which it bears a near relation to the crime 
of ark ; for as that affects the habitation, ſo this does 
the other property, of individuals. And therefore any 
damage 2 ſrom this miſchievous diſpoſition, though 
only a treſpaſs at common law, is now by a multitude 
of ſtatutes made penal in the higheſt degree. Of theſe 
ſhall extract the contents in order of time. 

And, firit, by ſtatute 22 Hen, VIII. c. 11. per- 
verſely and maliciouſly to cut down or deſtroy the pow- 
dike, in the ſens of Norfolk and Ely, is felony. And 
in like manner it is by many ſpecial ſtatutes, enadted 
upon the occaſions, made ſelony to deftroy the ſeveral 
ſea- banks, river- banks, public navigations, and 133 
erected by virtue of thoſe acts of parliament. By fla- 


ky Hawk, P. C. 96. 1 Hal. P. C. 53s 
id. 97, , Fo n 
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tute 43 Eliz. c. 13. (for preventing rapine on the nor- 
thern borders) to burn any barn or ſtack of corn or 
grain; or to impriſon or carry away any ſubject, in 
order to ranſom him, or to make prey or ſpoil of his 
perſon or goods upon deadly feud or otherwiſe, in the 
four northern counties of Northumberland, Weſtmor- 
land, Cumberland, and Durham, or being acceſſory 
before the fact to ſuch carrying away or impriſonment ; 
or to give or take any money or contribution, there 
called blackmail, to ſecure ſuch goods from rapine ; is 
felony without benefit of clergy. . By ſtacute 22 & 23 
Car. II. c. 5, maliciouſſy, unlawfully, and willingly, in 
the night-time, to burn or cauſe to be burnt or de- 
ſtroyed, any ricks or ftacks of corn, hay, or grain, 
barns, houſes, buildings, or kilns; or to kill an 

horſes, ſheep, or other cattle, is ſelony ; but the of. 
fender may make his election to be tranſported for ſe- 
ven years; and to maim or hurt ſuch horſes, ſheep, or 
other cattle, is a treſpaſs, for which treble damages 
mall be recovered, By ſtatute 4 & 5 W. & M. c. 23. 
to burn on any waſte, between Candlemas and Mid- 
ſummer, any grig, ling, heath, ſurze, goſs, or fern, is 
puniſhable with whipping and confinement in the houſe 
of correction. By ſtatute 1 Ann, ſt, 2, c. 9. captains 
and mariners belonging to ſhips, and deſtroying the 
ſame, to the prejudice of the owners, (and by 4 Geo. 
I. c. 12, to the prejudice of inſurers alſo) are guilty of 
felony without ' benefit of clergy. And by ſtatute 12 
Ann. ſt. 2. c. 18, making any hole in a ſhip in diſtreſs, 
or ſtealing her pumps, or aiding or abetting ſuch of- 
fence, or wilfully doing any thing tending to the im- 
mediate loſs of ſuch ſhip, 1s felony without benefit of 
clergy. By ſtatute 1 Geo, I. c. 48. maliciouſly to ſet 
on fire any underwood, wood, or coppice, is made 
fingle felony. By ſtatute 6 Ceo. I. c. 23. the wilful 
and malicious tearing, cutting, ſpoiling, burning, or 
deſacing of the garments or cloaths of any perſon paſ- 
fing in the ſtreets or highways, with intent ſo to do, is 
felony, This was occaſioned by the inſolence of cer- 
tain weavers and others: who, upon the introduction 
of ſome Indian faſhions prejudicial to their own manu- 
factures, made it their practice to deface them; either 
by open outrage, or by privily eutting, or caſting aqua 


AA 
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fortis in the ſtreets upon ſuch as wore them, By ſtatute 
9 Geo. I. c. 22. commonly called the Waltham black- 
act, occaſioned by the devaſtations committed near 
Waltham in Hampſhire, by perſons in diſguiſe or with 
their faces blacked ; (who ſeein to have reſembled the 


Roberdſmen, or followers of Robert Hood, that in the * 


reign of Richard the firſt committed great outrages on 
the borders of England and Scotland ;) by this black 


act, I ſay, which has in part been mentioned under the 


ſeveral heads of riots, menaces, mayhem, and larciny®, 
it is farther enacted, that to ſet fire to any houſe, barn, 
or out-houſe, (which is extended by ſtatute 9 Geo. III. 
c. 29. to the malicious and wilful burning or ſetting fire 
to all kinds of mills) or to any hovel, cock, mow, or 
ſtack of corn, ſtraw, hay, or wood ; or unlawfully 


and maliciouſly br om down the head of any fiſh- 
t 


pond, whereby the fiſh ſhall be loft or deſtroyed ; or 
in like manner to kill, maim, or wound any cattle ; or 
cut down or deſtroy, any trees planted in an avenue, or 
growing in a garden, orchard, or eee, for or- 
nament, ſhelter, or profit; all theſe malicious acts, or 
procuring by gift or promiſe of reward any perſon to 
join them therein, are felonies, without benefit of 
clergy : and the hundred ſhall be chargeable for the 


damages, unleſs the offender ſhall be convicted. In 


like manner by the Roman law, to cut down trees, and 
eſpecially vines, was puniſhed in the ſame degree as 
robbery ®, By ſtatutes 6 Geo, II. c. 37. and 10 Geo. 
II. c. 32. it is alſo made felony without the benefit of 


_ clergy, walicioufly to cut down any river or ſea-bank, 


whereby lands may be overflowed or damaged ; or to 

cut any hop-binds growing 1n a plantation of hops, or 
wilfully and maliciouſly to ſet on fire, or cauſe to be 
ſet on fire, any mine, pit, or delph ofcoal. By ſtatute 11 
Geo. II. c. 22. to uſe any violence in order to deter any 


_ perſon from buying corn or grain; to ſeize any car- 


riage or horſe carrying grain or meal to or ſrom any 
market or ſea- port; or to uſe any outrage with ſuch 
intent; or to ſcatter, take away, ſpoil, or damage 
ſuch grain or meal ; is puniſhed for the firſt offence 
with impriſonment and public-whipping : and the ſe- 


last. 197. Ei. 47. 7. 4 
see p. 144. 208. 235. 240, TY 
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cond offence, or deſtroying any granary where corn is 
kept ſor exportation, or taking away or ſpoiling any 
grain or meal in ſuch granary, or in any ſhip, boat, or 
veſſel intended for exportation, is felony, ſubject to 
tranſportation for ſeven years. By ſtatute 28 Geo, II. 
c. 19. to ſet fire to any goſs, furze, or fern, growing in 
any foreſt or chaſe, is ſubje& to a fine of five pounds. 
By ſtatutes 6 Geo. III. c. 36 & 48. and 13 Geo, III. c. 
33. wiifully to ſpoil or deſtroy any timber or other trees, 
roots, ſhrubs, or plants, is for the two firſt offences 
liable to pecuniary penalties ; and for the third if in 
the day time, and even for the firſt if at night, the of. 
fender ſhall be guilty of felony, and liable to tranſpor- 
tation for ſeven years. By ſtature 9 Geo. III. c. 29, 
wilfully and maliciouſly to burn or deſtroy any engine 
or other machines, therein ſpecified, belonging to any 
mine; or any fences for inclofures purſuant to any act 
of narliament, is made fingle felany, and puniſhable 
with tranſportation for ſeven year:, in the offender, his 
adviſers, and procurers. And by ſtatute 13 Geo. III. 
c. 38. the like puniſhment is inflicted on ſuch as break 
into any houſe, Tc, belonging to the plate-glaſs com- 
pany with intent to ſtea], cut, or deſtroy, any of their 
ftock or utenſils, or ſhall wilfully and maliciouſly cut 
or deſtroy the ſame. And theſe are the principal pu- 
niſhments of malicious miſchief (9. 


(n) [And by ſtatute 22 Geo. III. c. 40. if any perfon ſhall by 
day or by night break into any houſe or ſhop, or enter by force 
into any houſe or ſhop, with intent to cut or deſtroy any ſerge or 

other woollen goods in the loom, or any tools employed in mak- 
ing thereof, or any velvet, wrought filk, or filk mixed with any 
other materials, or other ſilk manufacture in the loom, or any 
warp or ſhute, tools, tackle, or utenſils, or any linen or cotton, 
or linen and cotton mixed with any other materials, or other li- 
nen er cotton manufactures in the loom, or any warp, ſhute, 
tools, tackle, and utenfils ; or ſhall wilfully and maliciouſly cut 
or deſtroy any ſuch ſerges or woollen goods in the loom, or on 
the rack; or ſnhall burn, cut, or deſtroy any rack on which any 
fuch * ot her woollen goods are hanged in order to dry; or 
ſhall wilfully and maliciouſly cut or dcſtroy any velvet, wrought 
filk, or ſilk mixed with any other materials, or other ſilk manu- 
facture in the loom, or any warp, ſhute, tools, tackle or utenfils 
prepared or employed in or for the making thereof, or any linen 
or cotton, or linen or cotton mixed with any other materials, or 
other linen and cotton manufacture in the loom, or any warp or 
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III. Forgery, or the crimen falſi, is an offence, which 
was puniſhed by the civil law with deportation or ba- 
niſhment, and ſometimes with death *, It may with us 
be defined (at common law) to be, the fraudulent 
© making or alteration of a writing to the prejudice of 
% another man's right:“ for which the offender may 
ſuffer fine, impriſonment, and pillory, And aiſo, by a 
variety of ſtatutes, a more ſevere puniſhment is inflicted | 
en the offender in many particular caſes, which are fo. 
multiplied of late as almoſt to become general, I 
ſhall mention the principal inſtances, 

By ſtatute 5 Eliz. c. 14 to forge or make, or know- 
iogly to er or give in evidence, any forged deed, 
court roll, or will, with intent to affect the right of 
real property, either freehold or copyhold, is puniſhed 
by a forfeiture to the party grieved of double cofts and 
damages; by ftanding in the pillory, and having both 
his ears cut off, and his noſtrils ſſit and ſeared; by for- 
feirure to the crown of the profits of his lands, and by 
perpetual impriſonment. For any forgery relating to 
2 term of years, or annuity, bond, obligation, acquit- 
tance, releaſe, or 8 any debt or demand of 
any perſonal chattels, the ſame forfeiture is given to the 


party grieved ; and on the offender is inflicted the pil- 


lory, loſs of one of his ears, and a year's impriſonment: 
the ſecond offence in both caſes being felony without 
benefit of clergy. | | | 

Befides this general act, a multitude of others, ſince 
the revolution, (when paper credit was firſt eſtabliſhed) 
have inflicted capital puniſhment on the forging, alter- 
ing, or uttering as true, when forged, of any bank bills 
or notes, or other ſecurities? ; of bills of credit iſſued 


* Jaft. 4. 18. 7. 32. 15 Geo. II. e. 13. 13 Geo: 
Strat 8 & 9 W. III. c. 20. §. III. c. 79g, 


36. 11 Geo. I. c. 9. 12 Geo. I. c. 


1 


ſhute, tools, tackle and utenfils prepared for or employed in the 
making thereof, or ſhall wilfully and maliciouſly break or deſtroy 
any tools uſed in the making any ſuch ſerges or other weollen 
goods, or any tools uſed in the weaving or making of any ſuch 
velvet, &c, or any tools uſed in and for the carding, ſpinning, 


weaving, preparing on making any ſuch linen or cotton, not hay- 


ing the conſent of the owner ſo to do, ſhall be guilty of felony 
without benefit of clergy. ] EET | 
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from the exchequer1; of ſouth ſea bonds, c. r; of 
lottery tickets or orders ſ; of army or navy debenturest; 
of Eaſt India bonds u; of writings under ſeal of the 
London, or royal exchange, aſſurance ® ; of the hand 
of the receiver of the pre-fines *, or of the accountant- 
general and certain other-officers of the court of chan- 
cery? ; of a letter of attorney or other power to re- 
ceive or transfer ſtock or annuities ; and on the perſo- 
nating a proprietor thereof, to receive or transfer ſuch 
annuities, ſtock, or dividends *: alſo on the perſonat- 
ing, or procuring to be perſonated, any ſeaman or other 
perſon, entitled to wages or other naval emoluments, 
or any of his perſonal repreſentatives ; and the taking, 
or procuring to be taken, any falſe oath in order to ob- 
tain a probate, or letters of adminiſtration, in order to 
receive ſuch payments ; and the forging, or procuring 
to be forged, and likewiſe the uttering or publiſhing, 
as true, of any counterſeited ſeaman's will or power“: 
to which may be added, though not ſtrictly reducible 
to this head, the counterfeiting of Mediterranean 
paſſes, under the hands of the lords of the admiralty, 
to protect one from the piratical ſtates of Barbary *; 
the forging or imitating of any ſtamps to defraud the 
public revenue; and the forging of any marriage re- 
giſter or licence “: all which are by diſtin acts of 
—— made felonies without benefit of clergy. 
y ſtatutes 13 Geo. III. c. 52 & 59. forging or counter- 
feiting any ſtamp or mark to denote the ſtandard of 
| 2 and ſilver plate, and certain other offences of the 
ike tendency, are puniſhed with tranſportation for ſour- 
teen years (n). By ſtatute 12 Geo. III. c. 48. certain 


4 See the ſeveral acts for iſ®= Stat. 32 Geo, II. c. 14. 
ſuing them. Y Stat, 12 Geo. I. c. 32. 

Stat. 9 Ann. c. 21. 6Geo, J. Stat. 8 Geo. I, c. 22. 9 Geo. 
c. 4. & 11. 12 Geo. I. c. 32. I. c. 12. 31 Geo, II. c. 22. H. 77. 

\ See the ſeveral acts for the * Stat. 31 Geo, II. c. 10, 
lotteries. | 9 Geo. III. c. 30. 

Stat. 5 Geo. I. c. 14. 9 b Stat. 4 Geo, II. c. 18. 
.. | | © See the ſeveral ſtamp acts. 
Stat. 12 Geo. I. c. 32. Stat. 26 Geo, II. c. 33. 

Stat. 6 Geo. I. c. 18. 

(n) [And by ſtatute 24 Geo, III. ſeſſ. 2. c. 53. any perſon who 
Mall counterfeit any ſtamp to be uſed in purſuance of that act, 
for the making of gold or ſilver plate, or ſhall tamp any wrovg4t 


0 
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frauds on the ſtamp- duties, therein deſcribed, prinei- 
pally by uſing the ſame ſtamps more than once, are 
made fingle felony, and liable to tranſportation for ſe- 
ven years, And the ſame puniſhment is inflicted by 


ſtatute 13 Geo, III. c. 38. on ſuch as counterfeit the 


common ſeal of the corporation for manufacturing 
plate-glaſs (thereby erected) or knowingly demand 
money of the company by virtue of any writing under 


ſuch counterfeit (o). 


There are alſo certain other general laws, with regard 
to ſorgery ; of which the firſt is 2 Geo. II. c. 25, 
whereby the firſt offence in forging or procuring to be 
forged, acting or aſſiſting therein, or uttering or pub- 
liſhing as true any forged deed, will, bond, writing ob- 


ligatory, bill of exchange, promiſſory note, indorſe- 


ment or aſſignment thereof, or any acquittance or re- 
ceipt for money or goods, with intention to defraud 
any perſon, (or corporation ) is made felony without 
benefit of clergy. And by ſtatutes 7 Geo II. e. 22. 
and 18 Geo. III. c. 18. it is equally penal to forge or 
cauſe to be forged, or utter as true a counterfeit accep- 
tance of a bill of exchange, or the number or principal 
fum of any accountable receipt for any note, bill, or 
any other ſecurity for money ; or any warrant or order 
for the payment of money, or delivery of goods, 


Stat. 31 Geo, II. e 22. F. 78. 


—— — — 


plate with any counterfeit ſtamp, or ſhall remove from one piece 
of wrought plate to another any ſtamp, or ſhall ſel] or export 
any plate, &c. with ſuch counterfeit ſtamp thereon, ſhall be 
guilty of felony without benefit of clergy. ] 

(9) And by ſtatute 24 Geo. III. ſeſſ. 2. c. 37. if any perſon 
ſhall forge the hand-writing of any perſon, in the ſuperſcription 
of any letter or packet to be ſent by the poſt, in order to avoid 
the payment of the duty of poſtage, or ſhall ſorge the date upon 
the ſuperſcription of any letter, or ſhall write and ſend by the 
poſt, any letter or packet, the (perſcription or cover whereof 
ſhall be forged, or the date upon ſuch cover altered in order to 
avoid payment of the duty of poſtage, knowing the ſame to be 
forged, he ſhall-be guilty of ſelony, and ſhall be tranſported for 
ſeven years.] | | 


260 ne Boon IV. 


So that, I believe, through the number of theſe 

general and ſpecial proviſions, there is hardly a caſe 

poſſible to be conceived, wherein forgery, that tends to 

defraud, whether in the name of a real or fictitious 
on x, is not made a capital crime. 

Theſe are the principal infringements of the rights 
of property; which were the laſt ſpecies of offences 
againſt individuals or private ſubjects, which the me- 
thod of our diſtribution has led us to confider, We 
have before examined the nature of all offences agaiuſt 


the public, or commonwealth ; againſt the king or ſu- 


preme magiſtrate, the father and protector of that com- 
munity ; againſt the univerſal law of all civilized na- 


tions ; together with ſome of the more atrocious of- 


ſences, of publicly pernicious conſequence, againſt God 
and his holy religion. And theſe ſeveral heads com- 
prehend the whole circle of crimes and miſdemeſnors, 
with the puniſhment annexed to each, that are cogni- 
zable by the laws of England, 


a Feſt, 116, S 
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or rur MEANS os PREVENTING 
CCT 


E are now arrived at the fiſth general branch or 
head, under which J propoſed to conſider the 


ſubject of this bdok of our commentaries z vis. the 


means of preventing the commiſſion of crimes and miſ- 
demeſnors. And really it is an honour, and almoſt a 
ſingular one, to our Engliſh laws, that they ſurniſh a 
title of this ſort ; ſince preventive juſtice is upon every 
principle, of reaſon, of humanity, and of ſound policy, 
. preferable in all reſpeQs to puniſting juſtice v; the ex- 
ecution of which, though neceſſary, and in its conſe- 
quence a ſpecies of mercy to the commonwealth, is al- 
ways attended with many harſh and diſagreeable cir- 
cumſtances. | | 

This preventive juſtice conſiſts in obliging thoſe per- 
ſons, whom there is a probable ground to ſuſpect of 
ſuture miſbchaviour, to ſtipulate with and to give full 
:/urance to the public, that ſuch offence as is appre- 
hended ſhall not happen; ty finding pledges. or ſecu- 
rities for keeping the peace, or for their good behavi- 
our. This requiſition of ſureties has been ſeveral times 
mentioned before, as part of the penalty inflicted upon 
ſuch as have been guilty of certain groſs miſdemeſnors ; 
but there alſo it muſt be underſtood rather as a caution 
againſt the repetition of the offence, than any immediate 
pain or puniſhment. And indeed, if we conſider all hu- 


w Beccar, ch, 41, 
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man puniſhments in a large and extended view, we ſhall 
find them all rather calculated to prevent future crimes, 
than to expiate the paſt : ſince, as was obſerved in a for- 
mer chapter®, all puniſhments inflifted by temporal Jaws 


: may be claſſed under three heads; ſuch as tend to the 


amendment of the offender himſelf, or to deprive him 


of any power to do future miſchief, or to deter others 


by his example: all of which conduce to one and the 
ſame end, of preventing future crimes, whether that 
be elfected by amendment, diſability, or example. But 
the caution, which we ſpeak of ar preſent; is ſuch as is 
intended merely for prevention, without any crime ac- 
tually committed by the party, but ariſing only from 
a probable ſuſpicion, that ſome crime is intended or 
likely to happen; and conſequently it is not meant as 
any degree of puniſhment, unleſs for a man's impru- 
dence in giving jult ground of apprehenſion. | 

By the Saxon conſtitution theſe ſureties were always 
at hand, by means of king Alfred's wiſe inſtitution of 
decennaries or frankpledges ; wherein, as has more than 
once been obſerved©, the whole neighbourhood or 
tithing of freemen were mutualiy pledges for each 


other's good behaviour, But this great and general ſe- 


curity being now fallen into diſuſe and neglected, there 
| hath ſucceeded to it the method of making ſuſpeRed 
perſons find particular and ſpecial ſecurities for their 


future conduct: of which we find mention in the laws 
of king Edward the confeſſor “; tradat fidejufſores de 


pace legalitate tuenda Let us thereſore conſider, 
firſt, what this ſecurity is; next, who may take or de- 
mand it; and, laſtly, how it may be diſcharged. 

1. This ſecurity conſiſts in being bound, with one or 


more ſureties, in a recognizance or obligation to the 
king, entered on record, and taken in ſome court or by 


fome judicial officer ; whereby the parties acknowledge 
themſelves, to be indebted to the crown in the ſum re- 
quired, (for inſtance 100 J.) with condition to be- void 
and of none effect, if the party ſhall appear in court 


v See page 11. e See Vol, I. page 148. 0 cap. 18. 
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on ſuch a day, and in the mean time ſhall keep the 
peace; either generally, towards the king, and all his 
liege people; or particularly alſo, with regard to the 
perſon who craves the ſecurity. Or, if it be ſor the 
good behaviour, then on condition that he ſhall demean 
and behave hiniſelf well, (or be of good behaviour) 
either generally or ſpecially, for the time therein limit- 
ed, as for one or more years, or for life. This recog- 
nizance, if taken by a juſtice of the peace, muſt be cer · 
tified to the next ſeſſions, in purſuance. of the ſtatute 3 
Hen, VII. c. 1. and if the condition of ſuch recogni; 
zance be broken, by any breach of the peace in the one 
caſe, or any miſbeha viour in the other, the recognizance 
becomes forfeited or abſolute; and, being effreated or 
extracted (taken out from among the other records) and 
ſent up to the exchequer, the party and his ſureties, 
having now become the king's abſolute debtors, are 
2 ior the ſeveral ſums in which they are reſpectively 
ound. 5 

2. Any juſtices of the peace, by virtue of their com- 
miſſion, or thoſe who are ex officio conſervators of the 
peace, as was mentioned in a former volume e, may de- 
mand ſuch ſecurity according to their own diſcretion; 
or it may be granted at the requeſt of any ſubject, upon 
due cauſe ſhewn, provided ſuch demandant be under 
the king's protection; for which reaſon it has been for- 
merly doubted, whether jews, pagans, or perſons con- 
victed of a praemunire, were entitled thereto f. Or, if 
the juſtice is averſe to act, it may be granted by a man- 
datory writ, called a ſupplicavit, iſſuing out of the 
court of king's bench or chancery ; which will compel 
the juſtice to act, as a minted cal not as a judicial 
officer : and he mult make a return to ſuch writ, ſpe- 
eifying his compliance, under his hand and ſeal &, But: 
this writ is ſeldom uſed : for, when application is made 
- to the ſuperior courts, they uſually take the recogni- 

ances there, under the directions of the ſtatute 21 ; of 
I. c. 8. And indeed a peer or peereſs cannot be bound 
over in any other place, than the court's -of king's 


See Vol, I. pag. 350. r F. N. B. 80. 2P. Wiss, 202. 
' i Hawk, P. C. 126. 
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bench or chancery: though a juſtice of the gone is | 
a power to require ſureties of any other perſon, being 
compos mentis and under the degree of nobility, whe- 
ther he be a fellow juſtice or other magiſtrate, or whe- 
ther he be merely a private man vb. Wives may demand 

it agaioſt their huſbands ; or huſbands, if neceflary, 
againſt their wives i, But feme-coverts, and infants un- 
der age, ought to find ſecurity by their friends only, 
and not to be bound themſelves : for they are incapable 
of engaging themſelvet to anſwer any debt; which, as 


we obſerved, is the nature of theſe recognizances or 
acknowledgements. . 

3. A recognizance may be diſcharged either 
ths. demiſe of the king, to whom the — 
made; or by the death of the principal party bound 
thereby, if not before forfeited z or by order of the 
court to which ſuch recognizance is certified by the ju- 
ices (as the quarter ſeflions, afliſes, or king's bench) if 
they ſee ſufficient cauſe : or in caſe he at whoſe requeſt 
it was granted, if granted upon a private account, will 
releaſe it, or does not make his appearance to pray 

that it may be continued k. 3h 

Thus far what has been ſaid is applicable to both 
ſpecies of recognizances, for the peace, and for the good 
behaviour ; de pace, et legalitate, tuenda, as expreſſed in 
the laws of king Edward. But as theſe two ſpecies of 
ſecurities are in ſome reſpects different, eſpecially as to 
the cauſe of granting, or the means of forfeiting them, 
I ſhall now conſider them ſeparately : and firſt, ſhall 
ſhew for what cauſe ſuch a recognizance, with ſureties 
for the peace, is grantable; and then, how it may be 
forfeived. | 5 
1. Any juſtice of the peace may, ex officio, bind all 
thoſe to keep the peace, who in his preſence make any 
affrav; or threaten to kill or beat another; or centend 
together with hot and angry words; or go about with 
unuſual weapons or attendance, to the terror of the 


= _- 
* 


> 1 Hawk. P. C. 127. * 1 Hawk. P. C. 129. 
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people; and all ſuch as he knows to be common barre- 
tors; and ſuch as are brought before him by the con- 
ſtable for a breach of the peace in his preſence ; and 
all ſuch perſons, as, having been before bound to the 
peace, have broken it and forfeited their recognizances®, 
Alſo, wherever any private man hath juſt cauſe to fear, 
that another will burn his houſe, or do him a corporal 
injury, by killing, impriſoning, or beating him; or that 
he will procure others ſo to do ; he may demand ſurery 
of the peace againſt ſuch perſon: and every juſtice of 
the peace is bound to grant it, if he who demands it 
will make oath, that he is actually under fear of death 
or bodily harm; and will ſhew that he has juſt cauſe 
to be ſo, by reaſon of the other's menaces, attempts, or 
having lain in wait for him; and will alſo farther 
| ſwear, that he does not require ſuch ſurety out of ma- 
lice or for mere vexation 1. This is called wearing 
the peace againſt another: and, if the party does not 
find ſuch ſureties, as the juſtice in his diſcretion ſhall 
require, he may immediately be committed till he does . 
2. Such recognizance for keeping the peace, when 
giver, may be — by any actual violence, ar even 
an aſſault, or menace, to the perſon of him who de- 
manded it, if it be a ſpecial recognizance : or, if the 
recognixance be general, by any unlawful action what- 
ſocyer, that either is or tends to a breach of the peace; 
or, wore particularly, by any one of the many ſpecies 
ol offences which were mentioned as crimes againſt the 
public peace in the eleventh chapter of this book : or, 
by any private violence conmitted againſt any of his 
na jeſty's ſubjects. But a bare treſpaſs upon the lands 
or goods of another, which is a ground for a civil ac- 
tion, unleſs accompanied with a wilful breach of the 
peace, is no forfeiture of a recognixance x. Neither 
are mere reproachful words, as calling. a man a knave 
or liar, any breach of the peace, ſo as to forſeit one's 
recognizance (being looked upon to be merely the effect 


«3 Hawk. P. C. 126. m bid. 128. 
-1 Ibid. 127. A bid, 131. 
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of unmeaning heat and paſſion) unleſs they amount to 
a challenge to fight . 1 85 wipe; ee 
Type other ſpecies of recognizance, with ſureties, is 
for the good abearance, or good behaviour, This includes 
ſecurity for the peace, and ſomewhat more: we will 

therefore examine it in the ſame manner as the other. 
1. Firſt then, the juſtices are empowered by the ſtatute 


34 Edw, III. e. 1. to bind over to the good behayiour 


! 


— 


towards the king and his people, all them #/at be not of 


Food fame, wherever they be found; to the intent that 
t 


he people be not troubled nor endamaged, nor the 
peace diminiſhed, nor merchants and others, paſſing by 
the highways of the realm, be diſturbed nor put in the 
peri] which may happen by ſuch offenders. Under the 
general words of this expreſſion, -that be not of good 
fame, it is holden that a man may be bound to his good 


behaviour for cauſes of ſcandal, contra bonos mores, as 


well as contra pacem ; as, for haunting bawdy- houſes 
with women of bad fame ; or for keeping ſuch women 
in his own houſe ; or for words tending to ſcandalize 
the government, or in abuſe of the officers of juſtice, 
eſpecially in the execution of their office. Thus alſo 
a juſtice may bind over all night-walkers, eaves-drop- 
pers; ſuch as keep ſuſpicious company, or are reported 
to be pilferers or robbers ; ſuch as ſleep in the day, and 
wake in the night ; common-drunkards ; whoremaſters ; 
the putative fathers of baſtards; cheats; idle vaga- 
bonds; and other perſons, whoſe miſbehaviour may 
reaſonably bring them within the general words of the 
ſtatute, as perſons not of good fame: an expreſſion, 
it muſt be owned, of ſo great a latitude, as leaves much 
to be determined by the diſcretion of the magiſtrate 


{Simſelf, But, if he commits a man for want of ſure- 


ties, he muſt expreſs the cauſe thereof with convenient 


_ Certainty ; and take care that ſuch cauſe be a good 


one P, 


1 Hayyk. P. C. 130. r Ibid, 132. 
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2. A recognizance for the good behaviour may be 
forfeited by all the ſame means, as one for the ſecurity 
of the peace may be; and alſo by ſome others. As, 
by going armed with unuſual attendance, to the terror 
of the people; by ſpeaking words tending to ſedition ; 
or, by committing any of thoſe acts of miſtehaviour, 
which the recognizance was intended to prevent, But 
not by barely giving freſh cauſe of ſuſpicion of that 
which perhaps may never actually happen 1: for, 
though it is juſt to compel ſuſpected perſons to give 
ſecarny to the public againſt miſbehaviour that 1s ap- 
prehended ; yet it would be hard, upon ſuch ſuſpi- 
cion, without the proof of any actual crime, to pumih 


them by a forſeiture of their recognizance, 


4 
* 


21 Hawk, P. c. 133. 
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"CHAPTER THE NINETEENTH. 


r COURT'S OF a CRIMINAL 
JURISDICTION... 


R 
| 
| 
| | 
L 
| 
1 | 
| 
1 
| 


a HE ſixth, and laſt, object of our inquiries will be 
| I the method of infliching thoſe puniſhments, which 
the law has annexed to particular offences; and which 
1 have conſtantly ſubjoined to the deſcription of the 
crime itſelf, In the diſcuſſion of which 1 mal purſye 
much the ſame general method that I followed in the 
preceding book, with regard to the redreſs of civil in- 
Juries : by, firſt, pointing out the ſeveral courts of cri- 
minal juriſdiction, wherein offenders may be proſecuted 
to puniſhment ; and by, ſecondly, deducing down in 
their natural order, and explaining, the ſeveral pro- 
: ceedings therein. | 2 
Firſt, then, in reckoning up the ſeveral courts of 
criminal juriſdiction, I ſhall, as in the former caſe, be- 
gin with an account of ſuch, as are of a public and | 
general juriſdiction throughout the whole realm; and, 
afterwards, proceed to ſuch, as are only of a private 
and ſpecial juriſdiction, and confined to ſome particular 
parts of the kingdom. | | 
I. In our inquiries into the criminal courts of public 
and general juriſdiction, I muſt-in one reſpect purſue a 
different order from that in which I conſidered the civil 
tribunals. - For there, as the ſeveral courts had a gra- 


dual ſubordination to each other, rhe ſuperior cor- a 
recting and reforming the errors of the inferior, I db 
thought it beſt to begin with the loweſt, and ſo 2 
aſcend gradually to the courts of appeal, or thoſe of T 


the moſt extenſive ＋ e But as it is contrary to the 
genius and ſpirit of the law of England, to ſuffer any 


or 
90 
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perſon to be tried twice for the ſame offence in a cri- 


minal way, eſpecially if acquitted upon the firſt trial; 
therefore theſe criminal courts may be all ſaid to be 
independent of each other: at leaſt ſo far, as that the 


ſentence of the loweſt of them can never be controlled 


or reverſed by the higheſt juriſdiction in the kingdom, 


unleſs for error in matter of law, apparent upon the 
face of the record; though ſometimes cauſes may be 
removed from one to the other before trial. And there- 
fore, as in theſe courts of criminal cognizance, there is 
northe ſame chain and dependence as in the others, I 


ſhall rank them according to their dignity, and begin 
with the higheſt of all, wis. . | m_ 


. 


1. The high court of parliament ; which is the ſu- 
55 0 court in the kingdom, not only for the making, 


} 
* 


and enormous offenders, Whether lords or commoners, 


in the method of parliamentary impeachment. As ſor 


acts of parliament to attaint particular perſons of trea- 
ſon or 2 

| ier to the common law, to ſerve a ſpecial pur · 
poſe, I ſpeak not of them; being to all intents and pur- 
poſes new laws, made pro re nata, and by no means an 
execution of ſuch as are already in being. But an 
wnpeachment before the lords by the commons of Great 
Britain, in parliament, is a proſecution of the already 
known and eſtabliſhed law, and has been frequently put 
in practice; being a preſentment to the moſt high and 
; ſupreme court of criminal juriſdiftion bythe moſt ſolemn 
grand inqueſt of the whole kingdom. A commoner 
cannot however be impeached before the lords for any 
capital offence, but only for high miſdemeſnors » : a 
peer may be impeached for any crime. And they 


uſually (in caſe of an impeachment of a peer for trea- 


'i%. 2 Hah Þ,-C; * 2x50; | | | | 
When, in 4 Edw. III. the king demande1 the earls, barons 
and peers, to give judgment againſt Simon de Bereford, who 
had been a notorious accomplice in the treaſons of Roger earl 
of Mortimer, they came before the king in parliament, and ſaid 
all with one voice, that the ſaid Simon was not their peer; 
and therefore they were not bound to judge him as a peer of the 
land, And when afterwards, in the ſame parliament, they 


6.3 af; N 2 


ut alſo for the execution of laws; by the trial of great 


elony, or to infli& pains and penalties, beyond 
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| ſon) addreſs the crown to appoint a lord high ſteward, 
for the greater dignity and regularity of their proceed- 
ings: which high ſteward was formerly elected by rhe 
peers themſelves, though he was generally commiſſioned 
by the king © ; but it hath of late years been ſtrenuouſſy 
maintained d, that the appointment of an high ſtewar 

in ſuch caſes is not indiſpenſably neceſſary, but chat the 
houſe may proceed without one. The articles of im- 
peachment are a kind of bills of indictment, found by 
the houſe of commons, and afterwards tried by the 
Jords ; who are in caſes of miſdemeſnors conſidered not 
only as their own peers, but as the peers of the whole 
nation, This js a cuſtom derived to us ſrom the con- 


ſtitution of the antiemt Germans ; who in their great 
councils ſometimes ti ĩed capital accufations relating to 


the public: . litet apud confilinm accuſare guogue, et 
- +, hiſcrimen capitis intendere *.” And it has a peculiar 
- propriety: in the Englith-conftiration ; which has much 
improved upon the-amient model imported hither from 
the continent. For, though in general the union of the 
legiſlitive and judicial powers ought to be moſt carefully 
avoided , yet it may happen that a ſubject, intruſted 
with the adminiſtration of public affairs, may infringe 
the rights of the people, and be guilty of ſuch crimes, 
as the ordinary magiſtrate either dares not or cannot pu- 


were prevailed upon, in reſpect of the notcriety and heinouſ- 
nefs of his crimes, to receive the charge and to give judgment 


azainſt him, the follc wing proteſt and proviſo was entered on 
rne parliainent- roll. Ard it is aſſented and accorded by our 
lord the king, and all the great men, in full parliament, that 
% aibeit the pcers, as judges of the parliament, have taken 


«© upen them in the preſence of our lord the king to make and 


renden the ſaid judgment; yet liis peers who now are, or 
ce ſhall be in time to come, be not bound or charged to render 
judgment upon others than peers'; nor that the peers of the 

land have power to do this, but thereof ought ever to be dil- 
6 charged and acquitted ; ard that the aforeſaid judgmer.t now 
© rendered be not drawn to example or conſequence in time to 

come, whereby the ſaid pecrs may be charged hereafter to 
„ judge others than their peers, contrary to the laws of the 

land, if the ike cafe happen, which God forbid.”* (Rv. 
Parl. 4 Ed. III. =, 4 & 6. 2 brad, Hiſt, 190. Selden, judic. 

in parl. ch. 1.) . | . $456 997 

* Hal. F. C. 350. -: 142, &c. | 

4 Lords Journ, 12 May 1679. * Tacit de mor. Germ. 12, 
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nith. - Of theſe the repreſentatives of the people, or 
Rauſe of commons, cannot properly fudge ; becauſe 
their conſtituents are the parties injured : and can there- 
fore ouly impeach. But before what court ſhall this 
impeachment be tried? Not before the ordinary tribu- 
nals, which would naturally be ſwayed by the authe.. 
rity of ſo powerful an accuſer. Reaſon therefore will 
ſuggeſt, that this branch of the legiſlature, which re- 
preſents the people, muſt bring its charge before the 
other branch, which conſiſts of the nobility, who have 
neither the ſams intereſts, nor the ſame paſſions as popu- 
lar aſſemblies 3. This is a vaſt ſuperiority, which the 
conſtitution of this iſland enjoys, over thoſe of the Gre- 
cian or Roman republics ; where the people were at the 
ſame time both judges and accuſers, It is proper that 
the nobility ſhould judge, to iufure juſtice to the accu- 
ſed ; as it is proper that the people ſhould accuſe, to in- 
ſure juſtice to the commonwealth. And therefore, 


among other extraordinary circumſtances attending the 


authority of this court, there is one of a very ſingular 
nature, which was inſiſted on by the houſe of commons 
in the caſe of the earl of Danby in the reign of Charles 
II; and it is now enacted by ſtatute 12 & 13 W. III. 
c. 2. that no pardon under the great ſeal ſhall be plead. 
able to an impeachment. by the commons of Great Bri- 
tain in parliament i, | | 

2. The court of the dd high feward of Great Bri- 
tain * 1s a court inſtituted for the trial of peers, indicted 
for treaſon or felony, or for miſpriſion of either l. The 
office of this great magiſtrate is very antieut ; and was 
formerly hereditary, or at leaſt held for life, or dum 
bene ſe geſſerit : but now it is uſually, aud hath. been 
for many centuries paſt u, granted pro far vice only; 
| and it hath been the —_—_— practice and therefore 
ſeems now to have become neceſſary) to grant it to a 


t Monteſq. Sp. L. xi, 6. 5. 411. 2 Jon. 54. 

Com. Journ. 5 May 1679, 1 Bulſtr. 198. 85 
See chap. 31. u Pryn. on 4 Inſt. 46. 
* Inſt. 58. 2 Hawk, P. C. 
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lord of parliament, elſe he is incapable to try ſuch de- 
Iinquent peer ®, When ſuch an indictment is therefore 
found by a grand jury of freeholders in the king's bench, 
or at the aſſiſes before the juſtices of oyer and - terminer, 
it is to be removed by a writ of certiorari into the court 
of the lord high ſteward, which only has power to de- 
termine it. A peer may plead a pardon before the 
court of king's bench, and the judges have power to 
allow it ; in order to prevent the trouble of appointing 


an high ſteward, merely for the purpoſe of receiving 


fuch plea, But he may not plead, in that inferior 
court, any other plea ; as guilty, or not guilty, of the 
ind ictment: but only in this court: becauſe, in con- 
ſequence of ſuch plea, it is poſſible that judgment of 
death might be awarded againſt him. The king there- 

fore, in caſe a peer be indicted for treaſon, felony, or 
miſpriſion, creates a lord high ſteward pro hac vice by 
commiſſion under the great feal ; which recites the in- 


dictment fo found, and gives his grace power to receive 


and try it ſecundum legem et or ſuetudinem Angliae. 
Thus, when the indictment is regularly removed, by 


writ of certioruri, commanding the inferior court to 


certify it up to him, the lord high ſteward direQs a 
precept to a ſerjeant at arms, to ſummon the lords to 
attend and try the indicted peer. This precept was 
formerly iſſued to ſummon only eighteen or twenty, 
ſeleQed from the body of the peers : then the number 


came to be indefinite; and the cuſtom was, for the lord 
high ſteward to ſummon as many as he thought proper, 
(but of late years not leſs than twenty-three) and that 
thoſe lords only ſhould fir upon the trial : which threw 


a monſtrous weight of power in'o the hands of the 
crown, and this its great officer, of ſelecting only ſuch 
peers as the then predominant party ſhould moſt approve 
of. And accordingly, when the earl of Clarendon fell 
into diſgrace with Charles II, there was a deſign formed 


* Quand un ſeigneur de parlement ſerra arrein de treaſon cu 


felony, le roy par ſes Iettres patents fera un grand et ſage ſeigneur 


d*eftre le grand ſeneſchal q Angleterre ;, qui doit faire un precept— 


pur faire wenir xx ſeigneurs, ou xviii, Sc. (Vearb. 13 Hen. 


VIII. 11.) See Staundf. P. C. 152. 3 Inſt. 28, 4 Inſt, 59. 
2 Hawk, P. C. 5. Bair, 234. »Kelynge. 56. | 
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to prorogue the parliament, in order to try him by a 
ſelect number of peers; it being doubted whether the 
whole houſe could be induced to fall in with the views of 
the cuurt 7. But now, by ſtature 7 W. III. c. 3. upon 
all trials of peers for treaſon or miſpriſion, all the peers 
who have a right to fit and vote in parliament ſhall be 
ſummoned, at leaſt twenty days before ſuch trial, to 
appear and vote therein; and every lord appearing fhall 
vote in the trial of ſuch peer, firſt raking the oaths, of 
allegiance and ſupremacy, and: ſubſcribing the decla- 
ration againſt popery. , | r 
PDuring the ſeſſion of parliament the trial of an in- 
dicted peer is not properly in the court of the lord high 
ſteward, but before the court laſt mentioned, of our 
lord the king in parliament 4. It is true, a lord high 
ſteward is always appointed in that caſe, to 1egulare 
and add weight to the proceedings: but he is rather in 
the nature of a ſpeaker pro tempore, or chairman of the 
court, than the judge of it: for the collective body of 
the peers are therein the judges both of law and fact, 
and the high ſteward has a vote wich the reſt, in right 
of his peerage. But in, the court of the lord high 
fteward, which is held in the receſs of parliament, he 
is the ſole judge of matters uf law, as the lords triors 
are in matters of fact; and as they may not interfere 
with him in regulating the proceedings of the court, ſo- 
he has no right to intermix with-them in giving any vote 
upon the trial. Therefore, upon the conviction and 
attainder of a peer for murder in full parliament, it 
hath been holden by the judges*, that in caſe the da 
appointed in the judgment for execution ſhould 1915 
before execution done, a new time of execution may be 
appointed by either the bigh court of parliament, during 
its fitting, though no high ſteward be exiſting ; or, in 
the receſs of parliament, by the court of king's bench, 
the record being removed into that court. 5 


» Carte's liſe of Ormonde, vol. II. | 
« Foſt. 144. ; 2 s Foſt. 139. 
© Stats Trials, Vol. IV. 214.232. 3. 
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It has been a point of ſome controverſy, whether the 
biſhops have now a right to fit in the court of the lord 
high ſteward, to try indictments of treaſon and mifpri- 
ſion. Some incline to imagine them included under 
the general words of the ſtatute of king William, 
all peers, who have a right to fit and vote in parlia- 
« ment :“ but the expreſſion had been much clearer, 
if it had been, all lords,” and not, © all peers ;” 
for thongh biſhops, on account of the baronies annexed 
to their biſhopricks, are clearly lords of parliament, yet, 
their blood not being ennobled, they are not univerſally _ 
allowed to be peers with the temporal nobility : and 
perhaps this word might be inſerted purpoſely with a 
view to exclude them, However, there is no inſtance 
of their ſitting on trials for capital offences, even upon 
impeachments or ind ictments in full parliament, much 
leſs in the court we are now treating of; for indeed they 
uſually withdraw voluntarily, but enter a proteſſ de- 
claring their right to ſtay. It is obſervable that, in the 

leventh chapter of the conſtitutions of Clarendon, made 
in parliament 11 Hen. II. they are <xpreſsly excuſed, 
rather than excluded, from ſitting and voting in trials, 
hen they come to concern life or limb: “ epiſcopi, 
« ficut caeteri barones, debent intereſſe judiclis cum ba - 
« ron:bus, quouſque perveniatur ad diminutionem membro- 
* rum, del ad mortem and Becket's quarrel with the 
king hereupon was not on account of the exception, 
(which was agreeable to the canon law) - but of the 
genera] rule, that compelled the biſhops to attend at all. 
And the determination of the houſe of lords in the earl 
of Danby's caſe t, which hath ever ſince been adhered 
to, is conſonant to theſe conſtitutions ; * that the lords 
„ ſpiritual have a right to ſtay and fit in court in capital 
« caſes, till the court proceeds to the vote of guilty, 
or not guilty.” It muſt be noted, that this reſolution 
extends only to trials in full parliament : for to the court 
of the lord high ſteward (in which no vote can be given. 
but merely that of guilty, or not guilty) no biſhop, as 
ſuch, ever was or could be ſummoned ; and though the 
ſtazute of king William regulates the proceedings in 
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that court, as well as in the court of parliament, yet it 
never intended to new-model or alter its conſtitution ; 
and conſequently does not give the lords ſpiritual any 
right in caſes of blood which they had not before d. 
And what makes their excluſion more reaſonable, is, 
that they have no right to be tried themſelves in the 
court of the lord high ſteward v, and therefore ſurely 
ought not to be judges there. For the privilege of being 
thus tried depends upon nobility of blood, rather than 
a ſeat in the bouſe ; as appears from the trials of popiſh 
tords, of lords under age, and (ſince the union) of the 
Scots nobility, though not in the number of the fix- 
teen; and from the trials of females, ſuch as the 
queen conſort or dowager, and of all peereſſes by birth; 
and peereſſes by marriage alſo, unleſs they have, when 
dowagers, diſparaged themſelves by taking a commoner 

to their ſecond huſband rem abs 
3. The court of king's bench *, concerning the na- 
ture of which we partly inquired in the preceding 
book, was (we may remember) divided into a crown nn 
ſule, and a plea fide. And on the crown fide or crown 
office, it takes cognizance of all criminal cauſes, from 
high treaſon down to the moſt trivial miſdemeſnor or 
breach of the peace. Into this court alſo indiftments 
from all inferior courts may be removed by writ of 
certiorari, and tried either at bar, or at 2 prius, by 
a jury of the county out of which the indictment is 
brought, "The judges of this court are the ſupreme 
coroners of the kingdom. And the court itſelf. is the 
principal court of criminal juriſdiction (though the tuo 
ſormer are of greater dignity) known to the laws of 
England. For which reaſon by the coming of the eourt 
of king's bench into any county, (as it was removed to 
Oxford. on account of the ſickneſs in 166g) all former 
commiſſions of er and terminer, and general gaob de- 
very, are at once abſorbed and deterinined ip/o fads - 
the ſame manuer as by the old Gothic and Saxun con- 


=. Foſt. 248. 2, 2 Hawk, P. c. 6. 
25 Bro. .Abr, t. Trial. 142. d. e Vol, I. I. pig. 41, 
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ſt ĩitutione, jure wvetuflo obtinuit, quieviſſe omnie inferiora 
« judicia, 7 jus rege (p). Mea 
Into this court of king's bench hath reverted all that 
was good and ſalutary of the juriſdiction of the court of 
Har- chamber, camera ſtellata * : which was a court of 


 ® Stjernhock J. 1. c. 2. | 1 

This is ſaid (Lamb, Arch. 154.) to have been ſo called, 
either from the Saxon word $STEORAN, to ffeer or govern, 
or from its puniſhing the crimen flellienatus, or coſenage;—or 
becauſe the room wherein it ſate, the old council chamber of 
the palace of Weſtminſter, (Lamb, 148.) which is now con- 
verted into the lottery office, and forms the eaſtern fide of 
new. palace-yard, was full of windows ;— or (to which fir 
Edward Coke 4 Inſt. 66, accedes) becauſe bafly the roof thereof 
was at the firſt garniſhed. with gilded lars. As all theſe are 
merely conjectures, {for no ſtars are now in the roof, nor are 
any faid to have remained there ſo late as the reign of queen 
Elizabeth) it may be allowable to propoſe another conjectural 
etymology, as plauſible perbaps as any of them. It is well 
known that, beſore the baniſhment of the Jews under Edward 
I, their contracts and obligations were denominated in our an- 
tient records ftarra or flarrs, from a corruption of the Hebrew 
word. ſperar, a covenant. (Tovey's Angl. judaic. 32 Selden. 
tit. of hon. ii. 34. Uxor Ebraie, i. 14.) Theſe ſtarrs, by an 
ordinance of Richard the firſt, preſerved by Hoveden, were 
commanded to be enrolled and depoſited in cheſts under three 
keys in certain places; one, and the moſt conſiderable of which 
was in the king's exchequer at Weſtminſter ; and no ſtar was 
allowed to be valid, unleſs it were found in ſome of the faid 
repoſitories. ( Memorand. in Scac P. 6 Edw. I. prefixed to 
Maynard's year- book of Edw. II. fol. 1. Madox, hitt. exch. c. 
vii. & 4, 5, 6.) The room at the exchequer, where the cheſt 
containing theſe ſtarrs were kept, was probably called the farr- 
chamber; and, when the Jews were expelled the kingdom, was 
applied to the uſe of the king's council, ſitting in their judicial 
capacity, To confirm this, the firſt time the ſtar chamber is 
mentioned in any record, it is ſaid to have been fituated near 
the receipt of the exchequer at Weſtminſter ; the king's coun- 


(p) [But this is now altered with reſpect to the ſeſſton of 
gaol delivery for Middleſex by ſtatute 25 Geo. III. c. 18. 
which enacts that when any ſeſſion of oyer and terminer and 
gaol delivery of the gaol of Newgate, for the county of Middle- 
ſex, ſhall have been begun to be holden before the effoign day 
of any term, that the ſame ſeffion ſhall be continued to be 
holden, and the buſineſs thereof finally concluded, notwith- 
ſtanding the happening of ſuch eſſoign day of any term, or the 
fitting of his majeſty*s court of king's bench at Weſtminſter, 
or elſewhere in the county of Middleſex; and that all trials, &c. 
nad at ſuch ſeſſion ſo continued to be holden, ſhall be good 


and effectual to all intents and purpoſes. ] 
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very antient original“, but new. modelled by ſtatutes 
3 Hen. VIII. c. 1. and 21 Hen. VIII. e. 20. corſiſting 
of divers lords ſpiritual and temporal, being privy 
coyaſcllors, together with two judges of the courts, of 
common law,. without 'the intervention of any jury. 
Their juriſdiction extended legally over riots, perjury, 
miſbehaviour of. ſheriffs, and other notorious miſdemeſ- 
nors, contrary to the laws of the land, Vet this was 
afterwards (as lord Clarendon informs c) ſtretched © to 
te the aſſerting of all proclamations, and orders of ſtate : 
to the vindicating of illegal commiſſions and grants of 
* monopolies; holding for honourable that which 
a pleaſed, and for juſt that which profired, and becoming 
both a court of law to etermine civil rights, and a 
© court of revenue to enrich the treaſury ;* the council 
table by proclamations enjoining to the people that 
-* which was not enjoined by the laws, and prohibiting 
* that which was not prohibited ; and the ſtar-chamber, 
« which conſiſted of the ſame perſons in different rooms, 
* cenſuring the breach and diſobedience to thoſe procla- 
© mation by very great fines, impriſonments, and cor- 
« poral ſeverities ; ſo that any diſreſpect to any acts of 
« ſtate, or to the perſons of ſtateſmen, was in no time 
more penal, and the foundations of right never more 
in danger to be deſtroyed,” For « hich reaſons it 
was finally aboliſhed by ſtatute 16 Car. I. c. 10. to che- 
general joy of the whole nation,” „„ 
eil, his chancellor, treaſurer, juſtices, and other ſages, were 
aſſembled en la chambre des eſtelles pres la reſcript al Weſtminfler.—— . 
Clauſ 41 Edw. III. m. 13.) For in proceſs of time, when the 
meaning of the Jewiſh farrs was forgotten, the word flare 
camber was naturally rendered in law-trench, la chaumbre des 
Helles, and in law-latin camera flellara , which continued to be 
the ſtile in latin till the diſſolution of that court, jj 
+ Lamb, Arch, 156, © Hiſt, of reh. book x TH | | 
© Thejuſt odiym into which this tribunal had fallen before 
its diſſolution, has been the occaſion that few memorials have 
reached us of its nature, juriſdiction, and practice; except ſuch 
as, on account. of their enormous oppreſſion, are recorded in 
the hiftorjes of the times, There are however to be met with 
ſome reports of its proceedings in Dyer, Croke, Cole, and other 
reporters of that age, and ſome in manuſcript ; of which tie 
«author bath two; one from 40 Eliz. to 13 Jac. I. the other 
tor the firſt three years of king Charles ; and there is in tlie 
G:itifh Muſeum (Hail, MSS, Vol, I. no, 1226) a very full, 
methodical, and accurate account of the conſtitution and 
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4. The court of chivalry*, of which we alſo form 
ſpoke f as a military court, or court of honour, when 


held before the earl marſhal only, is alfo # criminal _ | 


court, when held before the lord high conſtable of 
England jointly with the earl marſhal, And then it 
haas juriſdiction over pleas of life and member, ariſing in 
matters of arms and deeds of war, a; well out of the 
realm as within it. But the erimival, as well as civil 
part of its authority, is fallen into entire diſuſe : there 
having been no permanent high conſtable of England 
(but only pro hac vice at coronations and the like) ſince 
the attainder and execution of Stafford duke of Buck- 
ingham in the thirteenth year of Henry VIII; the autho- 
rity and charge, both in war and peace, being deemed 
too ample for a ſubject: ſo ample, that when the chief 
juſtice Fineux was aſked by king Henry the eighth, how 
far they extended, he declined anfwering : and ſaid, rhe 
deciſion of that queſtion belonged to the law of arms, and 
not to the Jaw of England g. 1 
F. The high court of admiraliy k, held before the 
Jord high admiral of England, or his deputy, ſtiled the 
judge of the admiralty, is not only a court of civil, but 
alſo of criminal, juriſdiction. This court hath cogni- 
zance of all crimes and offences committed either upon 
the ſea, or on the coaſts, out of the body or extent of 
any Engliſh county; and, by ſtatute 15 Ric. II. c. ;. of 
death and mayhem happening in great ſhips being and 
hovering in the main ſtream of great rivers, below the 
bridges of the ſame rivers, which are then a ſort of ports 
or havens ; ſuch as are the ports of London and Glo- 
ceſter, though they lie at a great diſtance from the ſea. 
But, as this court proceeded without jury, in a method 
much conformed to the civil law, the exerciſe of a cri- 
minal juriſd iction there was contrary to the genius of the 
Jaw of England ; inaſmuch as a man might be there de- 
prived f his life by the opinion of a ſingle judge, with- 
out the judgment of his peers. And beſides, as innocent 


- courſe of this court, compiled by William Hudſon of Gray's 
Ino, an eminent practitioner therein; and a ſhort account of 
the ſame, with copies of all its proceſs, may alſo be found in 
18 Rym. Foed. 192, &c. 5 . 

* , laſt. 123. 2 Hawk P. C. 9. t; Duck de autborit. jur. civ. 

' 3:6 Vol, III. page 68. " 4 Inſt. 134. 147. 


perſons might ehus fall a ſacrifice to the eaprice of a 
fogle man, ſo very groſs offenders might, and did fre- 
quently, efcape puniſnment: for the rule of the eivil 
| law is, how reaſonably I ſhall not at preſent. inquire, 
thar no judgment of death can be given againſt offen- 
ders, without proof by two witneſſes, or a confeſſion of 
the fact by themſelves. This was always a great of- 
fence to the Engliſh nation: and therefore in the eighth 
year of Henry VI. it was endeavoured to apply a re- 
medy in parliament : which then miſearried want 
of the royal aſſent. However, by the ſtatute 28 Hen. 
VIII. c. 15. it was enacted, that theſe offences ſhould 
be tried by commiſſioners of eyer and term iner, under the 
king's great ſeal ; namely, the admiral, or his deputy, 
and three or four more ; (among whom two common 
law judges are uſually appointed) the indictment being 
firſt found by a grand jury of twelve men, and after- 
wards tried by a petty jury: and that the courſe of 
proceedings ſhould be had according to the law of the 
land, This is now the only method of trying marine 
| felonies in the court of admiralty: the judge of the ad- 
miralty ſtill preſiding therein, as the lord mayor is the 
preſident of the ſeſſion of oyer and terminer in London. 
Theſe five courts may be held in any part of the 
kingdom, and their juriſdition extends over | crimes 
that ariſe throughout the whole of it, from one end to 
the other. What follows are alſo of a general nature, 
and univerſally diffuſed over the nation, but yer are of 
a local juriſdiction, and confined to particular diftris. 
Of which ſpecies are 5 | 
6, 7. The courts of oyer and terminer, and general 
gal delivery l: which are held before the king's com- 
miſſioners, among whom are ufually two judges of the 
courts at Weftminſter, twice in every year in every 
county of the kingdom ; except the four northern ones, 
where they are held only once, and London and Mid- 
dleſex, wherein they are held eight times. Theſe were 
lightly mentioned in the preceding book * We then 
obſerved, that, at what is uſually called the aſſiſes, the 
jadges ſit by virtue of five ſeveral authorities: two of 
i zIrſt. 162. 168. 2 Hal. P. C. * See Vol. III. pag. 60. 
22. 32. 2 Hawk, P. C. 14. 23 e << Hd. 6 
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which, the commiſſion of a ſſiſe and its attendant juriſ- 
diction of i, prius, being principally of a civil nature, 
were then explained at large; to which I ſhall only 
add, that theſe juſtices have, by virtue of ſeveral ſta- 


tutes, a criminal juriſdiQtion alſe, in certain ſpecial 


caſes!. The third, which is the commiſſion of the 
peace, was alſo treated of in a former volume n, hen 
we inquired into the nature and office of a juſtice of the 
peace. I ſhall only add, that all the juſtices of the 
peace of any county, wherein the aſſiſes are held, are 
bound by law to attend them, or elſe are liable to a fine; 
in order to return recognizances, c. and to aſſiſt the 
judges in ſuch matters as lie within their knowledge and 
juriſdiction, and in which ſome of them have probably 
been concerned, by way of previous examination. But 
the fourth authority is the commiſſion of oyer and ter mi- 
ner *, to hear and determine all treaſons, felonies, and 
miſdemeſnors. This is directed to the judges and ſeve- 
ral others, or any two of them; but the judges and 
ſerjeants at law only are of the guorum, ſo that the reſt 
cannot act without the preſence of one of them. The 
words of the commiſſion are, to inquire, hear, and 
determine: ſo that by virtue of this commiſſion they 
can only proceed upon an indictment found at the ſame 
afliſes ; for they muſt firſt inquire, by means of the grand 
jury or inqueſt, before they are impowered to hear and 
determine by the help of the petit jury. Therefore 
they have, beſides, fifthly, a commiſſion of general gas / 
delivery o; which empowers them to try and deliver 
every priſoner, who ſhall be in the gaol when the judges 
arrive at the circuit town, whenever or before 
whomſoever indicted, or for whatever crime committed. 
It was antiently the courſe to iſſue ſpecial writs of gaol 
delivery for each particular priſoner, which were called 
the writs de bono et malo v: but theſe being found in- 
convenient and oppreſiive, a general commiſſion for all 
the priſoners has long been eſtabliſhed in their ſtead. 
So that, one way or other, the gaols are in general 
cleared, and all offenders tried puniſhed, or delivered, 


twice in every year; a conſtitution of ſingular uſe and 


12 Hal, P. C. 39. 2 Hawk, P. » Soe appendix, 4. 1, 
C. 28. . © Ibid. 
= Se: Vo), I. pag. 351- y 2 Inſt. 43. 
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excellence: Sometimes alſo, upon urgent occaſions,” the 
king iſſues a ſpecial or extraordinary commiſſion of oyer 
and terminer, and gaol delivery, confined to» thoſe of- 
fences which ſtand in need of immediate inquiry and pu- 
niſhment : upon which the courſe of proceeding is much 
the ſame, as upon general and ordinary commiſſions, 
Formerly it was held, in purſuance of the ſtatutes 


S8 Ric: II. c. 2. and 33 Hen VIII. c. 4. that no judge or 


other lawyer could act in the commiſſion of cer and ter- 
miner, or in that of gaol delivery, within his own coun- 


try, where he was born or inhabited; in like manner 


as they are prohibited from being judges of aſſiſe and de- 
termining civil cauſes, But that local partiality, which 
the jealouſy of our anceſtors was careful to prevent, be- 
ing judged leſs likely to operate in the trial of crimes 
and miſdemeſnors, than in matters of property and diſ- 


pures between party and party, 't was thought proper 


by the ſtatute : 2 Geo, [I. c. 27. to allow any man to 
be a juſtice of oyer and terminer and general gaol delivery 
within any county of England. 

8. The court of general quarter ſeſſions of the peace 9 
is a court that muſt be held in every county, once in 
every quarter of a year; which by ſtatute 2 Hen. V. e. 


4. is appointed to be in the firſt week after michaelmas- 


day ; the firſt week after the epiphany; the firſt week 
aſter the cloſe of eaſter ; and in the week after the tran- 
ſlation of ſaint Thomas the martyr, or the ſeventh of 
July. It is held before two or more juſtices of the peace, 
one of which muſt be of the quorum, The juriſdition 
of this court, by ſtatute 34 Edw. III. c. 1. ext nds to 
the trying and determining all felonies and treſpaſſes 
whatſoever : though they ſeldom, if ever, try any 
greater offence than ſmall-felonies within the benefit of 
clergy ; their commiſſion providing, that, if any caſe of 
difficulty ariſes, they ſhall not proceed to judgment, 
but in the preſence of one of the juſtices of the courts of 
— bench or common pleas, or one of the judges of 
aſſiſe. And therefore murders, and other capital felo- 


nies, are uſually remitted for a more ſolemn trial to the 


14 Inſt. 170. 2 Hal, P. 8 42. 2 Hawk. P. C. 32% 
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aſſiſes. They cannot alſo try any new-created offence, 
without expreſs power given them by the ſtatute which 
creates it. But there are many offences, and parti- 
cular matters, which by particular ſtatutes belong pro- 
perly to this juriſdiction, and ought to be proſecuted in 
this court: as, the ſmaller miſdemeſnors, againſt the 
public or commonwealth, not: mounting t) felony ; 
and efpecially offences relating to the game, highways, 
alehouſes, baſtard children, the ſettlement and proviſion 
for the poor vagrants, ſervants wages, apprentices, and 
popith recuſants . Some of theſe are proceeded upon by 
indictment; and others in a ſummary way by motion 
and order thereupon; which order may for the moſt 
part, unleſs guarded againſt by particular ſtatutes, be 
removed into the court of king's bench, by writ of certia- 
rari facias, and be there either quaſhed or confirmed. 
The records or rolls of the ſeſſions are committed to the 
cuſtody of a ſpecial officer denominated the cuſtos rotul6- 
rum, Who is always & Juſtice of the guorum ; and among 
them of the quorum (faith Lambard *) a man for the 
molt part eſpecially picked our, either for wiſdom, 
countenance, or credit, The nomination of the cuftos 
rotulorum (who is the principal chil officer in the county, 
as the lord lieutenant is the chief in Ailitary command) 
is by the king's ſign manual: and to him the nomina- 
tion of the clerk of the peace belongs; which office he 
is expreſsly forbidden to ſeH for money. 

In moft corporation towns there are quarter- ſeſſions 
kept before juſtices of their own, within their refpeRive 
limits: which have exactly the fame authority as the 
general quarter ſeſfions of the county, except in a very 
few inſtance: ; one of the moſt confiderable of which is 
the matter of appeals from orders of removal of the poor, 
which, though they be from the orders of corporation 
jaltices, muſt be to the ſeſſions of the county, by ſta- 
tute 8 & 9 W. III. c. 30. In both corporations and 
counties at large, there is ſometimes kept a ſpecial or 


4 Mod. 379. Salk, 4065. b. 4. c. 3. 
Lord Raym. 1144. | Stat. 37 Hen. VIII c. r. 
ses La mbard eirenarcba and 1 W. & M. . I. e. 21. 
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perty ſeſſion, by a ſew jultices, for diſpatching ſiraller 
| buſineſs in the neighbourhood between the times of the 


general ſeſſions; as, for licenſing ale-houſes, paſſing 


the accounts of the pariſh officers,” and the like, 


9. The feriff's' tourn u, or rotation, is'a_corirt of re- 


cord, held twice every year within a month after eaſter 
and michaelmas, before the ſheriff, in different parts of 
the county; being indeed only the turn of the ſheriff to 
keep a court - leet in each reſpective hundred v, This 
thereſore is the great court - leet of the county, as the 


county caurt is the court baron: for out of this, for the | 


eaſe of the ſheriff, was taken REIT 
10. The court-leet, or view of frankpledge *, which 
is a court of record, held once in the year and not of- 
tener 7, within a particular hundred, lordſhip, or ma- 
nor, before the ſteward of the leet; being t e king's 
court granted by charter to the lords of thoſe hundreds 


or manors. Its original intent was to view the frank 


pledges, that is, the ſreemen within the liberty; who 
(we may remember ) according to rhe inſtitution of the 
reat Alfred, were all mutually pledges for the good 
chaviour of each other. Beſides this, the preſerva- 
tion of the peace, and the chaſtiſement of divers minute 


offences againſt the public good, are the objects both of 

the court-leet and the ſheriff's tourn : which have ex- 

actly the ſame juriſdiction, one being only a larger m 
ut 


cies of the other; extending over more territory, bu 
not over more cauſes, . All freeholders within the pre- 
cinct are obliged to attend them, and all perſons com- 

morant therein; which commorancy conſiſts in uſually 


lying there: a regulation, which owes its original to 


the laws of king Canute *, But perſons under twelve 


and above ſixty years old, peers, clergymen, women, 


and the king's tenants in antient demeſne, are excuſed 


from attendance there: all others being bound to ap- 


pear upon the jury, if required, and make their due 
preſentments. It was alſo antiently the cuſtom to ſum- 


mon all the king's ſubjects, as they reſpeQively grew to 


* 4 Inſt, 259, 2 Hal. P. C. 72. 

6g. 2 Hawk, P. C. 55. | Mirror. c. 1. F. 10. 
Mir. c. 1. f. 13 & 16. * See Vol. III. pag. 113. 
* 4 Inſt, 261, 2 Hawk. P. C. part. 2. c. 19. 
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years of di ſcretion and ſtrength, to come to the court- 
leet, and There take the oath of allegiance to the king, 
The other general buſineſs of the leet and tourn, was 
to preſent by jury all crimes whatſoever that happened 

within their juriſdiction; and not only to preſent, hut 
alſo to puniſn, all trivial miſdemeſnors, as all: trivial 
debts were recoverable in the court - baron, and county 
court: juſtioe, in theſe mnuter matters of both kinds, 
being 1 home to the doors of every man by our 
antient itution. Thus in the Gothic conſtitution, 
the hevreda, which anſwered to our court-leet, © de om- 
e nibus quidem cognoſcit non tamen de omnibus judicat *,” 
The objeQs of their juriſdiction. are therefore unayoid- 
ably very numerous : being fuch as in ſome degree, 
either leſs or more, affect the public weal, or good go. 
vernance of the diſtri in which they ariſe ; from com- 
mon nuiſances and other initerial offences againſt the 
king's peace and public trade, down to eaves-droppin 7, 
waifs, and irregularities in publi commons. But both 
the tourn and the leet have been for a long time in a 
declining way : a circumſtance, owing in part to the 
diſcharge granted by the ſtatute of Marlbridge, 52 

Hen. III. c. 10. to all prelates, peers, and clergymen 

from their attendance upon theſe courts ; which occa- 
ſioned them to grow into diſrepute. And hence it is 

that their buſineſs hath for the moſt part gradually de- 

volved upon the quarter ſeſſions : which it is particu- 
larly directed to do in ſome caſes by ſtatute 1 Ed. IV, 
C.2, | 

11. The court of the cop? ge is alſo a court of re- 

cord, to inquire, when any one dies in priſon, or comes 

to a violent or ſudden death, by what manner he came 

to his end And this he is only entitled to do ſuper vi- 

ſum (corporis. Of the coroner and his office we treated at 

large in a former volume 4, among the public officers 

and miniſters of the kingdom ; 2 therefore ſhall not 

here repeat our inquiries : only mentioning his court, 

by way of regularity, among the criminal courts of the 
nation. | | 
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12. The court of the clerk of the mar tei e is ineĩdent 
to every fair and market in the x ap] to puniſh 
miſdemeſnors therein; as a court of pie poudre is, to 
derermine all * he relating to private or civil pro- 
perty. The object of this jurrſdietion f is principally 
the cognizance of weights ard meaſures, to try whe- 
ther they be according to the true ſtandard thereof, or 
no: which ſtandard was antiently committed to the 
cuſtody of the biſhop, who appointed ſome clerk under 
him to inſpectthe abuſe of them more narrowly : and 
| hence this officer, though now uſually a layman, is 
called the c/erk of the market ©, If they be not accord» 
ing to the ſtandard, then, beſides the puniſhment of the 
by fine, the weights and meaſures themſelves 
ought to be burnt. This is the moſt inferior court of 
criminal juri'diQtion in the kingdom; though the ob- 
jects of its coercion were eſteemed among the Romans 
of ſuch importance to the public, that they were com- 
mitted to the care of ſome of their molt dignified ma- 
giſtrates, the curule ædiles. 7 
II, There are a few other criminal courts of greater 
dignity than many of theſe, but of a more confined and 
partial juriſdiction; extending only to ſome particular 
places, which the royal favour, confirmed by act of 
parliament, has diſtinguiſhed by the privilege of hav- _ 
ing peculiar courts of their own, for the puniſhment of 
crimes and miſdemeſnors ariſing within the bounds of 
their cognizance, Theſe, not being univerſally diſ- 
perſed, or of generaluſe, as the former, but confined 
to one ſpot, as well as to a determinate ſpecies of cauſes, 
may be denominated private or ſpecial courts of cri- 
minal jurĩiſdiction. | Es | 
{ ſpeak not here of eccleſiaſtical courts ; which pu- 
nith ſpiritual ſins, rather than temporal crimes, by pe- 
nance, contrition, and excommunication, pro ſalute 
anime ; or, which is looked upon as equivalent to all 
the reſt, by a ſum of money to the officers of the court 


4 Inſt, 273. =; | 6-33 | 
t See Nat, 17 Car. II, c. 19, * Bacon of Engliſh Gov. b. 
22 Car. II. c. 83. 23 Car, II. 1. c. 8. 
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. | 
by way of commutation of penance. Of theſe we diſ- 
courſed ſrff-iently in the preceding book Þ, I am 
new ſpeaking of ſuch courts as proceed according to 
the courſe of the common law; which is a ſtranger to- 
ſuch unac countable barterings of public juſt ice. 

1. And, firſt, the court of the /ord fleward, trea · 
ſurer, or comptroller of the king's houſhald*, was inſti- 
tured by ſtatute 3 Hen. VII. c. 14. to inquire of felony 
by any of the king's ſworu ſervants, in the cheeque 
roll of the houſhold, under the degree of a lord, in 
confederating, compaſſing, conſpiring, and imagining 

the death or deſtruction of the king, or any lord or 
other of his majeſty's privy council, or the ford ſtew- 
ard, treaſurer, or Comptroller of the king's houſe, 
The ing :iry, and trial thereupon, mult be by a jury 
according to the courſe of the common law, conſiſting 

of twelve ſad men, (that is, ſober and diſcreet — 
of the king's houſhold. at 5 
2. The court of the Id fl-ward of the king's 
hou/hld,” or (in his abſence) of the treaſurer, comp- 
troller, and ſteward of the mar/halſea k, was erected 
by ſtatute 33 Hen. VIII. c. 12. with a juriſdiction to 
inquire of, hear, and determine, all treaſons, m iſpri - 
ſions of treaſon, murders, manſlaughters, bloodſnhed, 
and other malicious ſtrikings ; whereby blood ſhall be 
ſhed in, or within the limirs, (that is, within two hun- 
dred feet from the gate) of any of the pilaces and 
houſes of the king, .or any other houſe where the royal 
ſon ſhall abide. The proceedings are alſo by jury, 
th a grand and a petit one, as at common law, taken 
out of the officers and ſworn ſervants of the king's 
' houſhold, The form and ſolemnity of the procels, 
particularly with regard to the execution of the ſen- 
tence for cutting off the hand, which is part of the pu- 
niſhment for ſhedding blood in the king's court, are 
very minutely ſet forth in the ſaid ſtatute 33 Hen. 

VIII and the ſeveral officers of the ſervants of the 

houſhold in and about ſuch executions are deſcribed ; 


b See Vol. III. Pag. 61. | * id. 2 Hal. P, C. Te 


3 4 Inſt, 133. 
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from the ſerjeant of the wood yard, who furmilies the 
Chopping-block, to the ſerjeant ſurrier, who brings 
. hot wons to fear the ſtump. ne e 
3. As in the preceding bock we | mentioned the 
*Ccourts of the two univerſities, or their chancellor: 
courts, ſor the redreſs of civil injuries; it will not be 
Awproper now to add a ſhort word concerning the ju- 
riſdidtion of their criminal eourta, which is equally large 
and extenſive. The chancellor's court of Oxford (with 
Which univerſity the author hath been chiefly conyer- 
ſant, though probably that ef Cambridge hath alſo a 
ſimilar juriſdiction) hath authority to determine all 
cauſes of property, wherein a privileged perſan is 
one of the parties, except only cauſes of freehold ; and 
alſo all criminal offences or miſdemeſnors under the 
degree of treaſon, felony, or mayhem. The prohibi- 
tion of meddling wich freehold ſtill continues: but the 
trial of treaſon, felony, and mayhem, by a particular 
charter is committed to the univerſity juriſdiction in 
another court, namely, the court of the lord high flew- = 
ard of the univerſity, | | | 
For by the charter of 7 Jun, 2 Hen. IV. (confirmed, 
among the reſt, by the ſtatute 13 F'iz, c. 29.) cogni- 
zance is granted to the univerſity of Oxford of all in- 
dictments of treaſons, inſurrections, ſelony, and may- 
hem, which ſhall be found in any of the king's courts 
againſt a ſcholar or privileged perſon ; and they are 
to be tried before the high ſteward of the univerſity, 
or his deputy, who ts to be nomirated by the chance 
Jor of the univerſity ſor rhe time being, But, when his 
office is called forth into action. ſuch high ſteward 
mult be approved by the lord high chancellor of En- 
gland; and a ſpecial commiſſion under the great feaFts _ 
given to him, and others, to try the indictment then 
depending, according to the law of the land and the 
privileges of the ſaid univerſity. When therefore an 
indictment is ſound at the aſſiſes, or efewhere, againſt 
any ſcholar of the univerſity, or other privileged perſon, 
the vice-chance}lor may claim the  cognizance of it; 
and (when claimed in due time and manner) it ought to 


see Vol. III. pag. $5. 
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be allowed him by the judges of aſſiſe: and then it 

comes to be tried in the high ſteward's court. But the 
indictment muſt firſt be found by a grand jury, and then 
the cognizance claimed: for I take it that the high ſtew- 
ard cannot proceed originally ad inguirendum; but only, 
after inqueſt in the common law courts, ad audiendum et 
determinandum, Much in the ſame manner, as, when 
a peer is to be tried inthe court of the lord high ſteward 
of Great Britain, the indictment muſt be firſt found at 
the aſſiſes, or in the court of king's bench, and then (in 
confequence of a writ of certiorari). tranſmitted to be 
finally heard and determined before his grace the lord 

high ſteward and the peers. | | | 

When the cognrzance is ſo allowed, if the offence be 

inter minora crimina, or a miſdemeſnor only, it is tried 
in the chancellor's court by the ordinary judge. But if 
It be for treaſon, felony, or mayhem, it is then, and 
then only, to be determined before the high ſteward, 
under the king's ſpecial commiſſion to try the ſame. The 
proceſs of the trial is this. The high ſteward iſſues one 
precept to the ſheriff of the county, who thereupon re- 
turns a panel of eighteen matriculated laymen, ** /aicos 
% privilegio univerſitatis gaudentes and by a jury 
formed de medietate, half of freeholders and half of ma- 
triculated perſons, is the indictment to be tried; and 
that in the Guildhall of the city of Oxford. And if exe- 
cution be neceſſary to be awarded, in conſequence of 
finding the party guilty, the ſheriff of the county muſt 
execute the univerſity proceſs; to which he 1s annually 
bound by an oath. 

I have been the more minute in deſcribing theſe pro- 
ceedings, as there has happily been no occaſion to re- 
duce them into practice for more than a century paſt ; 
nor will it perhaps ever be thought adviſeable to revive 
them: though it is not a right that merely refts in ſcriptis 
or theory, but has formerly often been carried into exe 
cution. There are many inſtances, one in the reign ot 
queen Elizabeth, two in that of James the firſt, and two 
in that of Charles the firſt, where indiQments for mur. 
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der have been challenged by the vice - chancellor at the 
aſſiſes, and afterwards tried before the high ſteward by 
jury. The commiſſions under the great ſeal, the ſhe- 
h 2 and bedells panels, and all the other proceedings 
on the trial of the ſeveral indictments, are till extant Ia 
the archives of that univerſity, | 
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CHAPTER THE TWENTIETH, 


or SUMMARY CONVICTIONS. 


Pd 


E are next, according to the plan I have laid 
down, to take into conſideration the proceedings 

in the courts of criminal juriſdiction, in order to the 
puniſhment of offences. Theſe are plain, eaſy, and re- 
gular ; the law not admitting any fictions, as in civil 
_ cauſes, to take place where the life, the liberty, and 
the ſafety of the ſubject are more immediately brought 
into jeopardy, And theſe proceedings are diviſible into 
two kinds; ſummary and regular : of the former of 
which I ſhall briefly ſpeak, before we enter upon the 
latter, which will require a more thorough and parti- 
cular examination. 5 5 
By a ſummary proceeding I mean principally ſuch as 

is directed by ſeveral acts of parliament for the com- 


mon law is a ſtranger to it, unleſs in the caſe of con- 


tempts) for the conviction of offenders, and the inflicting 
of certain penalties created by thoſe acts of parliament. 
In theſe there is no intervention of a jury, but the party 
accuſed is acquitted or condemned by the ſuffrage of 
ſuch perſon only, as the ſtatute has appointed for his 
judge. An inſtitution deſigned profeſſedly for the greater 
eaſe of the ſubject, by doing him ſpeedy juſtice, and by 


not harraſſing the freeholders with frequent and trou- 


bleſome attendances to try every minute offence, But 


— 
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it has of late been ſo far extended, . as if a check be not 
timely given, to threaten the difuſe of our admirable 
and truly Engliſh trial by jury, unleſs only in capital 
caſes. For, | | 
I. Of this ſummary nature are all trials of offences 
and frauds contrary to the laws of the exci/e, and other 
branches of the revenue which are to be inquired into 
and determined by the commiſſioners of the reſpective 
departments, or by juſtices of the peace in the country; 
officers, who are all of them appointed and removeable 
at the diſcretion of the crown. And though ſuch con- 
victions are abſolutely neceſſary ſor the due collection 
of the public money, and are a ſpecies of mercy to the 
delinquents, who would be ruined by the expenſe and 
delay of frequent proſecutions by action or indictment; 
and though ſuch has uſually been the conduct of the com- 
miſſioners, as ſeldom (if ever) to afford juſt grounds to 
complain of oppreſſion ; yet when we again“ conſider 
the various and almoſt innumerable branches of this re- 
venue; which may be in their turns the ſubjects of 
fraud, or at leaſt complaints of fraud, and of courſe 
the objects of this ſummary and arbitrary juriſdiction ; 
we ſhall find that the power of theſe officers of the crown 
| over the property of the people is increaſed to a very 
formidable height, 3 | 
II. Another branch of ſummary proceedings is that 
beſore juſtices of the peace, in order to inflict divers petty 
pecuniary mulcts, and corporal penalties, denounced 
by act of parliament for many diſorderly offences; ſuch 
as common ſwearing, drunkenneſs, vagrancy, idleneſs, 
and a vaſt variety of others, for which I muſt refer 
the ſtudent to the juflice-books formerly cited“, and 
which uſed to be formerly puniſhed by the verdict of a 
jury in the court-leet. This change in the adminiſtra- 
tion of juſtice hath however had ſome miſchievous ef- 
lets; as, 1. The almoſt entire diſuſe and contempt 
of the courr-leet, and the ſlieriff's tourn, the kinz's an- 
tient courts of common law, formerly much revered and 


— 


» See Vol. I. pag. 319, Cc » Lambard and Burn. 
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reſpected. 2. The burthenſome increaſe of the buſ- 
nels of a juſtice of the peace, which diſcourages ſo 
many gentlemen of rank and character from acting in 
the commiſſion ; from an apprehenſion that the duty of 
-rheir office would take up too much of that time, which 
they are unwilling to ſpare from the neceſſary concerns 
of their ſamilies, the improvement of their underſtand- 
ings, and their engagements in other ſervices of the 
public. Though if I gentlemen of fortune had it both 
in their power, and inclinations, to act in this capacity, 
the buſineſs of a juſtice of the peace would be more di- 
vided, and fall the leſs heavy upon individuals: which 
would remove what in the preſent ſcarcity of magiſ- 
ſtrates is really an objection ſo formidable, that the 
country is greatly obliged to any gentleman of figure, 
who willundertake to perform that duty, which in con- 
ſequence of his rank in life he owes more peculiarly to 
his country, However, this backwardneſs to act as 
mag iſtrates ariſing greatly from this increaſe of ſum- 
mary juriſdiction, is productive of, 3. A third miſ- 
chief: which is, that this truſt, when ſlighted by gen- 
tiemen, falls of courſe into the hands of thoſe who are 
not ſo ; but the mere tools of office. And then the ex- 
tenſive power of a juſtice of the peace, which even in 
the hands of men of honour is highly formidable, will 
be proſtituted to mean and ſcandalous purpoſes, to the 
low ends of ſelfiſh ambition, avarice, or perſonal re- 
ſentment. And from theſe ill conſequences we may 
collect the prudent foreſight of our antient lawgivers, 
who ſuffered neither the property nor the puniſhment 
of the ſubject to be determined by the opinion of any 
one or two men; and we may alſo obſerve the necel- 
ſity of not deviating any farther from our antient con- 
ſtitution, by ordaining new penalties to be inflicted upon 
1lummary convictions. | | 
The proceſs of theſe ſummary convictions, it mult 


be owned, is extremely ſpeedy, Though the courts of c 
<ommon law have thrown in one check upon them, by 0 


auaking it neceſſary to ſummon the party accuſed beſore 
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he is condemned. This is now held to be an indiſ- 
penſable requiſite ©: though the juſtices long ſtruggled 
the point; forgetting that rule of natural reaſon ex- 


preſſed by Seneca, 


Qui flatuit aliquid, parte inaudita altera, 
« Acquum licet flatuerit, haud equus fuit.” 


A rule, to which all municipal laws, that are founded 
on the principles of juſtice, have ſtrictly conformed : 
the Roman law requiring a citation at the leaft ; and 
our own common law never ſuffering any ſact (either 
civil or criminal} to be tried, till it has previouſly com- 


pelled an appearance by the party concerned. Aſter 


this ſummons, the magiſtrate, in ſummary proceedings, 
may go on to examine one or more witneſſes, as the ſta- 
tute may require, upon oath ; and then make his con- 
viction of the offender, in writing: upon which he 
uſually iſſues his warrant, either to apprehend the of- 
ſender, in cafe corporal puniſhment 1s to be inflicted 
on him; or elſe to levy the penalty incurred, by dif- 
treſs and ſale of his goods, This is, in general, the 


method of ſummary proceedings before . a juſtice or 


juſtices of the peace : but for particulars we muſt have 
recourſe to the ſeveral ſtatutes, which create the of- 
fence, or inflict the puniſhment : and which uſually 
chalk out the method by which the offenders are to be 
convicted. Orherwiſe they fall of courſe under the ge- 
neral rule, and can only be convicted by indictment or 
information at the common law. © | 
III. To this head, of ſummary proceedings, may 
alſo be properly referred the method, immemorially 
uſed by the ſuperior courts of juſtice, of puniſhing con- 
tempts by attachment, and the ſubſequent proceedings 
thereon, Ee e | . 
Ide contempts, that are thus puniſhed, are either 
direct, which openly inſult or reſiſt the powers of the 
courts, or the perſons of the judges who preſide there; 


or elſe are conſequential, which (without ſuch groſs in- 


ſolence or direct oppoſition) plainly tend to create au 


* Salk, 181. 2 Lord Raym. 1405. 
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-univerfa}-difregard of their authority. The principal 
inſtances, of either ſort, that have been uſually ! pu- 
niſhable by attachment, are chiefly of the following 


kinds. 1. Thoſe committed by inferior judges and 


magiſtrates: by acting unjuſtly, oppreſſively, or irre- 
gularly in adminiſtering thoſe portions of juſtice which 
are intruſted to their diſtribution ; or by diſobeying 
the king's writs iſſuing out of the ſuperior courts, by 
proceeding in a cauſe after it is put a ſtop to or re- 
moved by writ of prohibition, certiorari, error, ſuperſe- 
deas, and the like. For, as the king's ſuperior courts 
(and eſpecially the court of king's bench) have a gene- 
ral ſuperintendence over all inferior juriſdictions, any 
corrupt or iniquitous practices of ſubordinate judges 


are contempts of that ſuperintending authority, whoſe. 


duty it is to keep them within the bounds of juſtice, 


2 Thoſe committed by ſheriffs, bailiffs, gaolers, and 


other offers of the court : by abuſing the proceſs of 
the law, or deceiving-the parties, by any acts of op- 
preſſion, extortion, colluſrve behaviour, or culpable 


neglect of duty. 3 Thoſe committed by attorneys | 


and ſohcitors, who are alſo officers of the reſpective 
© courts : by groſs inſtances of fraud and corruption, in- 


juſſice to their clients, or other diſhoneſt practice. For 


the mal · practice of the oſſicers reflects ſome diſhonour 
on their employers: and, if frequent or unpuniſhed, 
creates among the people a diſguſt againſt the courts 
themſelves. 4. "Thoſe committed by qurymen, in col- 
lateral matters relating ta the diſcharge of their office: 
ſuch as mu king — þ when ſummoned ; refuſing to 
be ſworn, or to give any verdict ; eating or drinking 
without the leave of the court, and eſpecially at the 
coſt of either party; and other miſbchaviours or irregu- 
larities of a ñmilar kind: but not in the mere exerciſe 

ol their judicial capacities, as by giving a falſe or er- 
rone ous verdift. 5. Thofe committed by witneſſes: 
by making default when ſummoned, refuſing to be 
ſworn or examined, or prevaricating in their evidence 
When ſworn. 6. Thoſe committed by parties to any 
uit or proceeding before the court: as by diſobedience 


42 Hawk. P. C. 142, Oc, 


to any rule or order, made in the progreſs of a cauſe; 
by non-payment ot coſts awarded by the court upon a 
motion; or by.non-obſervance of awards duly made by. 
_ arbitrators or umpires, after having entered into a rule 
for ſubmitting to ſuch determination . Indeed the at- 
tachment for moſt of this ſpecies of contempts, and 
eſpecially for non-payment of colts and non-perſor- 
mance of awards, is to be looked upon rather as a civil 
execution (9) for the benefit of the injured party; though 
carried on 1n the ſhape of a criminal proceſs for a con- 
tempt of the authority of the court, And therefore it 
bath been held that ſuch contempts, and the proceſs 
thereon, being properly the civil remedy of individuals 
for a private injury, are not releaſed or affected by a 
general act of pardon (r). And, upon a ſimilar priuci- 
ple, obedience to any rule of court may alſo by ſtatute 
10 Geo. III. c. go. be enforced againſ any perſon hav- 
ing privilege of parliament by the proceſs of diſtreſs 
iufnite. 7. Thoſe committed hy any perſons under 
the degree of a peer: and even by peers: themſelves, 
when enormous and accompanied with violence; ſuch 
as forcible re/cous and the lie f; or when they import 
a diſobedience to the king's great prerogative writs, of 
prohibition, habeas. corpus ł, and the reſt. Some of 
theſe contempts may ariſe in the face of the court; as 
by rude: and contumelious behaviour; by obſtinacy, 
perverſeneſs, or prevarication; by breach of the peace, 
or any wilful diſturbance whatever: others in the ab- 
ſence of the party ; as by diſobeying or treating with 
diſreſpect the king's writ, or the rules or proceſs of 
the court; by perverting ſuch writ or proceſs to the 
purpoſes of private malice, extortion, or injuſtice ; by 
ipeaking or- writing contemptuonſly of the court, or 
Judges, acting in their judicial capacity; by printing 
falſe accounts (or even true ones without proper per- 
miſſion) of cauſes then depending in judgment; and by 
* See Vol. III. pag. 17, © 4 Burr. 632. Lords Journ. 
Styl. 227. 2 Hawk. P. C. 7 Febr. 8 Jun. 1757. 
152. Cro. Jac. 419. Salk, 586. : 


14 Rex v. Stokes, Cowp. 1 36. Trin. term, 14 Geo. III. 


(Rex v. Stokes, Mich, 23 Geo. II. K. B. cited in the 
above caſe. ) | of 
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any thing in ſhort that demonſtrates a groſs want of 
that regard and reſpect, which when once courts of 
juſtice are deprived of, their authority (fo neceſſary 
for the good order of the kingdom) is entirely loſt 
among the people. | | 

The proceſs of attachment, for theſe and the like 
contempts, muſt neceſſarily be as antient as the laws 
themſelves, For laws, without a competent authority 
to ſecure their adminiſtration from diſobedience and 
contempt, would be vain and nugatory. A power 
therefore in the ſupreme courts of juſtice to ſuppreſs 
ſuch contempts, by an immediate attachment of the 
offender, nels from the firſt principles of judicial 
eſtabliſhments, and muſt be an inſeparable attendant 
upon every ſuperior tribunal, Accordingly we find it 
actually exerciſed, as early as the annals of our law 
extend. And, though a very learned author © ſeems 
inclinable to derive this proceſs from the ſtatute of 
Weſtm. 2. 13 Edw. I. c. 39.. (which ordains, that in 
caſe the proceſs of the king's courts be reſiſted by the 
power of any great man, the ſheriff ſhall chaſtiſe the 
reſiſters by impriſonment, ** a qua non Jeliberentur ſine 
* ſpeciali pracepto domini regis :“ and if the ſheriff hin- 
ſelf be reſiſted, he ſhall cerrify to the courts the names 
of the principal offenders, the aiders, conſenters, com- 
manders, and favourers, and by a ſpecial writ judicial 
they ſhall be arrached by their bodies to appear before 
the court, and if they be convicted thereof they thal] be 
punithed at the king's pleaſure, without any interſer- 
ing by any other perſon whatſoever} yet he afterwards 
more juſtly concludes, that it is a part of the 4% of ta! 
land; and, as ſuch, is confirmed by the ſtatute of magna 
carla, 1. 

If the comempt be committed in the face of the court, 
the offender may be inſtantly apprehended and impri- 
ſoned, at the diſcretion of the judges, without any 
farther proof or exiunination. But in matters that 
ariſe at a diſtance, and of which the court cannot have 
ſo perſect a knowledge, unleſs by the confcfſion of the 
party or the teſtimony of others, if the judges upon 27 
J-davit ſee ſifficient ground to ſuſpect that a contempt 


» Gilb, HiR. c. P. eh. 3. — * Staundf. P. C. 73 l. 
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has been committed, they either make a rule on the 
ſuſpected party to ſhew cauſe why an attachment ſhould 
not iſſue againſt him; or, in very flagrant inſtances of 
contempt, the attachment iſſues in the firſt inſtance 3. 
as it alſo does, if no ſufficient cauſe be ſhewn to diſ- 
charge, and thereupon the court confirms and makes 
abſolute; the original rule. This proceſs of attachment 
is merely intended to bring the party into court; and, 
when there, he muſt either ſtand committed, or put in 
bail, in order to anſwer upon oath to ſuch interrogato- 
ries as ſhall be adminiſtered to him, for the better in- 
formation of the court with reſpect to the circumſtances 
of the contempt. Theſe interrogatories are in the na- 
ture of a charge or accuſation, and muſt by the courſe 
ol the court be exhibited within the firit four days 2: 
and, if any of the interrogatories-.is improper, the de- 
fendant may refuſe to anſwer it, and move the court to 
have it ſtruck out m. If the party can clear himſelf 
upon oath, he is difcharged ; but, if perjured, may be 
proſecuted for the perjury *. If he eonfeſſes the con- 
tempt, the court will proceed to correct him by fine, or 
impriſonment, or both, and ſometimes by a corpora! 
or infamous puniſhment o. If the contemyt be of ſuch 
a nature, that, when the fact is once acknowledged, 
the court can receive no farther information by interra- 
gatories than it is already poſſeiled of, (as in the caſe ct 
reſcous v) the defendant may be admitted to make ſuch 
ſimple acknowledgment, and receive his judgment, 
without anſwering, to any interrogatories ; but if he 
wilfully and obſtinately reſuſes to anſwer, or anſwers 
in an evaſive manner, he is then clearly guilty of a 
high and repeated contempt, to be puniſhed at the dii- 
cretion of the court. . | | 
It cannot have efcaped the attention of the reader, 
that this method, of making the defendant anſwer upon 
oath to a criminal charge, is not agreeable to the genius 


i Styl. 277. = 6 Mod. 73. 
> Salk, 84. Stra. 185 564, »Cro. Car. 146. N 
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bench and common pleas through the medium of the 
courts of equity, For the whole proceſs of the courts of 
equity, in the ſeveral ſtages of a cauſe, and finally to 
enforce their decrees, was till the introduction of ſequeſ- 
trations, in the nature of a proceſs of contempt ; acting 
only in perſonam and not in rem. And there, after the 
party in contempt has anſwered the interrogatories, ſuch 
his anſwer may be contradicted and diſproved by affi- 
davits of the adverſe party : whereas, in the courts of 
law, the admiſſion of the party to purge himſelf by oath 
is more favourable to his liberty, though perhaps not 
lefs dangerous to his conſcience ; for, if he clears him- 
ſelf by his auſwers, the complaint is totally diſmiſſed, 
And, with regard to this fingular mode of trial, thus 
almitted in this one particular inſtance, I ſhall only for 
the preſent obſerve, that as the proceſs by attachment in 
general appears io be extremely antient*, and has in 
more modern times been recognized, approved, and con- 
firmed by ſeveral expreſs acts of parliament *, ſo the me- 
thod of examining the delinquent himſelf upon oath, 
with regard to the contempt alleged, is at leaſt of as high 
antiquity t, and by long and immemorial uſage is now 
become the law of the land, | 


See Vol. III. pag. 100, 107. 10 W. III. c. 15. 12 Ann. ſt 
Vearb. 20 Hen. VI. 37. 22 2. c. 15.4. 5. 
Ed w. IV, 29. M 5 Edw. IV. rot. 75. eit- 
* Stat, 43 Eliz. c. 6.5. 3-13 ed in Raft. Ent. 268. pl. 5. 
Cap. II. fl. 2 c. 2 5 4. 9 & 10 | 
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7 E are now to conſider the regular and ordinary 
method of proceeding in the courts of criminal 
juriſdiction; which may be diſtributed under twelve 
general heads, following each other in a progreſſive 
order: wis. 1. Arreſt; 2. Commitment, and bail; 
3. Preſecution; 4. Proceſs; 5. Arraignment, and its 
incidents; 6. Plea, and iſſue; 7. Trial, and convie- 
tion; 8. Clergy ; 9. Judgment, and its conſequences; 
10. Reverſal of judgment; 11. Reprieve, or pardon ; . 
12. Execution: all which will be diſcuſſed in the fub- 
ſequent part of this book. | 
Firſt then, of an arreſi: which is the apprehending 


or reſtraining of one's perſon, in order to be forthcoming = 


to anſwer an alledged or ſuſpected erime. To this ar- 
reſt all perſons whatſoever are, without diſtinction, 
equally liable in all criminal caſes : but no man is to be 
arreſted, unleſs charged with ſuch a crime, as will at 
leaſt juſtify holding him to bail, when taken. And, in 
general, an arreſt may be made four ways: 1. By war- 
rant: 2. By an officer without warrant : 3. By a private 
perſon alſo without warrant : 4. By an hue and cry. 
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I. A warrant may be granted in extraordinary caſes 
by the privy council, or ſecretaries of ſtate = ; but ordi- 
narily by juſtices of the peace. This they may do in 
any caſes where they have a juriſdiction over the of- 
fence ; in order to compel the perſon accuſed to appear 
before them * : for it would be abſurd to give them pow - 
er to examine an offender, unleſs they had alfo a power 
to compel him to attend, and ſubmit to ſueh examina- 
tion. And this extends undoubtedly, to all treaſons, ſe- 
Jonies, and breaches of the peace ; and alſo te all ſuch 
offences as they have power to puniſh. by ſtatute. Sir 
Edward Coke indeed © hath laid it down, that a juftice 


of the peace cannot iſſue a warrant to apprehend a fe- 
Ion upon bare ſuſpicion ; no, not even till an ind idtment 


be actually found: and the contrary practice is by 
others 4 held to be grounded rather upon connivance, 
than the expreſs rule of law ; though now by long cul- 
tom eſtabliſhed. A doctrine, which would in moſt caſes 
give a looſe to felons to eſcape without puniſhment ; 
and therefore fir Matthew Hale hath combated it with 


_ Invincible authority, and ſtrength of reaſon: maintain- 


ing, 1. That a juſtice of peace hath power to iſſue a 
warrant to apprehend a perſon accuſed of felony, though 
not yet indided ; and, 2. That he may alſo iſſue a 
warrant to apprehend a perſon ſuſpefed of felony, though 
the original ſuſpicion be not in himſelf, but in the party 


that prays his warrant ; becauſe he is a competent judge 
of the probability offered to him of ſuch ſuſpicion. But 


in both caſes it is fitting to examine upon oath the party 
requiring a warrant, as well to aſcertain that there is a 
felony or other crime actually committed, without which 


no warrant ſhould be granted; as alſo to prove the cauſe © 


and probability of ſuſpecting the party, againſt whom 
the warrant is prayed f. ] his warrant ought to be under 


| the hand and ſeal ofthe juſtice, ſhould ſer forth the time 


and place of making, and the cauſe of which it is made, 
and ſhould be directed o the conſtable, or other peace 

officer, (or, it may be to any private perſon by name ©) 
requiring him to bring the party eicher generally before 


> x Lord Raym. 65. « 2 Hawk. P. C. $4. 
» > Hawk, P. C. 84. *2 Hal P. C. 108. 
v4 Int 176. | * The. $10." 
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any juſtice of the peace for the county, or only before the 
juſtice who granted it ; the warrant in the latter caſe 
being called a ſpecial warrant db. A general warrant to 
apprehend all perſons ſuſpected, without naming or 
particularly deſcribing any perſon in ſpecial, is illegal 
and void for its uncertainty i; for it is the duty of the 
_ magiſtrate, and ought not to be left to the officer, to 
judge of the ground of ſuſpicion And a warrant to ap- 
prehend all perſons, guilty of a crime therein ſpecified, 
is no legal warrant : for the point, upon which its au- 
thority reſts, is a fact to be decided on a ſubſequent trial; 
namely, whether the perſon apprehended thereupon 'be 
really guilty or not. It is therefore in fact no warrant at 
all; for it will not juſtify the officer who acts under it *; 
whereas a warrant, properly penned, (even though the 
magiſtrate who iſſues it ſhould exceed his juriſdiction) 
will, by ſtatute 24 Geo. II. c. 44. at all events indem- 
nify the officer, who executes the ſame miniſterially. 
And, when a warrant is received by the officer, he is 
bound to execute it, ſo-far as the juriſdiction of the ma- 
giltrare and hiinſelf extends. A warrant from the chief, 
or other juſtice of the court of king's bench extends all 
over the kingdom: and is teſe d, or dated, England; 
not Oæfordſſtire, Berks, or other particular county. But 
the warrant of a juſtice of the peace in one county, as 
Yorkihire, muſt be backed, that is, ſigned by a juſtice 


2 Salk. 176. P 290. every reign and under every ad- 


n Hawk, P. C. $5. 

ir Hal. P. C. 580. 2 Hawk. 
. C. $2. 

K A practice had obtained in 
he ſecretaries office ever ſince 
the reftoration, grounded on 
ſome clauſes in the acts for re- 
gvlating the preſs, of iſſuing 
general warrants to take up 
without naming any perſon in 
particular) the autho s, printers 
and publithers of ſuch obſcene 
or ſeditious hbels, as were par- 


ticularly fpecified in the war- 


rant, When thoſe acts expired 
an 1694, the ſame practice was 
inailveit.ntly continued, in 


miniſtration, except. the four 

laſt years of queen Anne, down 
to the year 1763; when ſuch a 
warrant being-itſued-to appre- 
hend the authors, printers, and 
publiſhers of a certain ſeditious 
libel, its validity was difputed ; 
and the warrant was adjudged 
by the whole court of . king's 
bench to be void, in the caſe of 
Money v. Leach. Trin. 5 Geo. 
III B. R. After which, the 
iſſuing of ſuch general warrants 
was declared illegal by a vote 
of the houſe of commons, 
(Com. Journ, 22 Apr. 1766.) 
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of the of che gate in another, as Middleſex, beſore it can be 


there. Formerly, regularly ſpeaking, chers 
— t to have been a freſh warrant in every freth coun- 


ty ; but the practice of backing warrants had long pre 

vailed without law, and was at laſt authorized by Aa- 
tutes 23 Gee. II. c. 26. and 24 Geo. II. c. 55. And 
no, by ſtatute 13 Geo. III. c. 31. any warrant for 


apprehending an Engliſh offender, who may have 


ped into Scotland, and vice verſa, may be endorſed 
and executed by the local magiſtrates, and the offender 


conveyed back to that part of the united e in | 


which ſuch offence was committed. 
2. Arreſts by officers, without warrant, may be exe- 
e 1. By a juſtice of the peace; Who may himſelf 


apprehend, or cauſe to be apprehended, by word only, 


any. perſon committing a elony or breach of the peace in 
his preſence ', 2. The ſheriff, and 3. The coroner, 
may apprehend any felon within the county without war- 
rant. 4. The conſtable, of whoſe office - we formerly 
ſpoke u, hath great original and inherent authority 
with regard to arreſts He may, without warrant, ar- 


reſt any one for a breach of the peace, committed in his 


view, and carry him before a juſtice of the peace. And, 
in caſe of felony actually committed (5), or a dangerous 
wounding whereby felony is like to enſue, he may upon 
probable ſuſpicion arreſt the felon ; and for that purpoſe 
1s authorized (as upon a juſtice's warrant) to break open 
doors, and even to kill the felon if he cannot otherwiſe 


be taken ; and, if he or his aſhſtants be killed in attempt- 


ſych arreſt, it is murder in all concerned", 
. pan either thoſe appointed by the ſtatute of 
' Wincheſter, 13 Edw. I. c. 4 to keep watch and war{ 
in all crowns from funſetting to ſunriſing, or fuch as are 
mere aſſiſtants to the conftable, may virtute officii arreſt 
all offenders, and particularly night-walkers, and com- 
mit them to cuſtody till the morning 9, 


11 Hal. P. C. 86. * 1 Hal. P. C. $8.—g6. 
See Vol. I. pag. 355-. * Ibid. 98. 


(s) (In the caſe of Samuel againſt Payne and prove Nougl, 
345. it was adjudged in the K. B. that a peace offcer may juſti;y 
zn arreſt on a reaſonable charge of felony, without a avarrant, 
although it ſhould afterwards appear that ao "WP bad been com- 
mitted; but a private iadividual cannot. ] | 
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g. Any private perſon (and @ fortior? « peace officer) 


that is preſent When any felony is committed, is 0 
by the law to arre the felon ; on pain of fine and im- 
priſonment, if he eſcapes through the negligence of the 
ſtanders-by . And they may juſtify breaking open doors 
upon following ſuch felon : and if they kill kim, provided 
he cannot be otherwiſe taken, it is juſtifiable ; though if 
they are killed in endeavouring to make ſuch arreſt, it is 
murder 2. Upon probable Cofpicion alſo a private per- 
ſon may arreſt the felon, or other perſon ſo ſuſpeRed *. 
But he cannot juſtify breaking open doors to do it; and 
if either party kill the other in the attempr, it is man- 
ſlaughter, and no more. It is no more, becauſe there 
is uo malicious deſign to kill: but it amounts to ſo much, 
becauſe it would be of moſt pernicious conſequence, if, 
under pretence of ſuſpecting felony, any private perſon 
might break open a houſe, or kill another; and alſo be- 
cauſe ſuch arreſt upon ſuſpicion is barely permitted by the 
law, and not enjoined, as in the caſe of thoſe who are 
pareſent when a felony is committed. | Is 

4. There is yet another ſpecies of arreſt, wherein 
both officers and private men are concerned, and that is 
upon an /ue and cry raiſed upon a felony committed, 
An hue (from Auer, to ſhout) and cry, Autefium et cla- 
mor, is the old common law proceſs of purſuing, with 
horn and with voice, all felons, and ſuch as have dan- 
gerouſly wounded another *. It is alſo mentioned by ſta- 
tute Weſtm. 1. 3 Edw. J. e. 9. and 4 Edw. I. de officio 
coronatoris, But the principal ſtatute, relative to this 
matter, is that of Wincheſter, 13 Edw I. c. 1 & 4. 
which directs, that from thenceforth every country ſhall 
be fo well kept, that immediately upon robberies and 
ſelonĩes committed, freſh ſuit ſhall be made from town 
to town, and from county to county ; and that hue and 
ery thall be raiſed upon the felons, and they that keep 
the town ſhall follow with hue and cry, with all the 


2 Hawk, P. C. 74. | 2 Hal. P. C. 82, $3. 
12 Hal. P. C. 77. .__ *Prafton, J. 3. tr. 2. c. 1. 3. 


Stat. 30 Geo, II. c. 24. 1. Micr. c. 2. 4. 6, 


— 
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town and the towns near; and ſo hue and cry ſhall be 
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made from town to town, until they be taken and de- 
livered to the ſheriff, And, that ſuch hue and cry may 
more effectually be made, the hundred is bound by the 


ſame ſtatute, c. 3. to anſwer for all robberies therein 


committed, unleſs they take the felon; which is the 
foundation of an action againſt the hundred », in caſe of 
any loſs by robbery, By ſtatute 27 Eliz. c. 13. no hue 
and cry is ſutficĩent unleſs made with both horſemen and 
footmen. And by ſtatute 8 Geo. II. c. 16. the conſtable 
or like officer, refuſing or neglecting to make hue and 
cry, forfeits 5 JL: and the whole vill or diſtrict is ſtill in 
ſtrictaeſs liable to be amerced, according to the law of 


Alfred, if any felony. be committed therein and the felon 


eſcapes. An inſtitution, which hath long prevailed in 


many of the eaſtern countries, and hath in part been in- 


troduced even into the Mogul empire, about the begin- 
ning of the laſt century; which is ſaid to have effectually 
delivered that vaſt territory from the ; lague of robbers, 


by making ia ſome places the villages, in others the of- 


ficers of juſtice, reſponſible for all the robberies com- 
mitted within their reſpective diſtricts v. Hue and cry * 
may be raiſed either by precept of a juſtice of the peace, 
or by a peace officer, or by any private man that knows 
of a felony. The party raiſing it muſt acquaint the con- 
ſta ble of the vill with all the circumſtances which he 


knows of the felony, and the perſon of the felon ;. and 


thereupon the conſtable is to ſearch his own town, and 
raiſe all-the neighbouring vills, and make purſuit with 


- horſe and foot 3 and in the proſecution of fuch hue and 


cry the conflable and his attendants have the ſame pow- 


ers, protection, and indemnification, as if acting under 


the warrant of a juſtice of the peace. But if a man 


wantonly or maliciouſly raiſes an hue and cry, without 


cauſe, he ihall be ſeverely puniihed as a diſturber of the 


public peace. | 


In order to encourage. farther the apprebending of 
certain felons, rewards and immunities are beſtowed on 
ſuch as bring them to uſtice, by divers acts of paliament, 


v See Vol, Ill, pag. 161. 2 Hal. P. C. 100-30. 
w Mod, Un, Hig. vi. 353. 7 1 Hawk “'. C. 1+ 
vis '50, 


Boox IV. 
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The ſtatute 4 & 5 W. & M. c. 8. enacts, that ſuch as 
apprehend a highwayman, and proſecute him to con- 
vickion, ſhall receive a reward of 40 / from the public; 
to be paid to them (or, if killed in the endeavour to 
take him, their executors) by the ſheriff of the county; 
beſides the horſe; furniture, arms, money, and other 
goods taken upon the perſon of ſuch robber; with a 
reſervation of the right of any perfon from whom the 
ſame may have been ſtolen : to which the ſtatute 8 Geo. 
II. c. 16. ſuperadds 10% to be paid by the hundred 
indemnified by ſuch taking. By ſtatutes 6 & 7 W. III. 
c. 17. and 15 Geo. II. c. 28. perſons apprehending and 
convicting any offender againſt thoſe ſtatutes, reſpecting 
the coinage, ſhall (in caſe the offence be treaſon or 
felony) receive a reward of forty pounds ; or ten 
pounds, if it only amount to counterfeiting the copper 
coin, By ſtatute 10 & 11 W. III. c. 23. any perſon 
_ apprehending and proſecuting to conviction a felon guilty 

of burglary, houſe breaking, horſeſtealing, or private 
| larceny to the value of 5s, from any ſhop, warehouſe, 

coach-houſe, or ſtable, ſhall be excuſed from all _ | 
offices. And by ſtatute 5 Ann. c. 31. any perſon ſo 
apprehending and proſecuting a burglar, or felonious 
houſebreaker, (or, if killed in the attempt, his execu- 
tors) ſhall be entitled to a reward of 401. By ſtatute 
6 Geo. I. c. 23. perſons diſcovering, apprehending, and 
proſecuting to conviction, any perſon taking reward for 
helping others to their ſtolen goods, ſhall be entitled to 
forty pounds. By ſtatute 14 Geo. II. c. 6. explained by 

15 Geo. II. c. 34. any perſon apprehending and proſe- 
cuting to eonviction ſuch as ſtea}, or kill with intent to 
ſteal, any ſheep or other catcle ſpecified in the latter of 
the ſaid acts, ſhall for every ſuch conviQtion receive a 
reward of ten pounds, Laſtly, by ſtatute 16 Geo. II. 
c. 15. and 8 Geo. III. c. 15, perſons diſcovering, ap- 
prehending, and convicting, felons and others being 
found at large during the term for which they are or- 
dered to be tranſported, ſhall receive a reward of twenty 
pounds. . 

The ſtatutes 4 & 5 W. & M. c. 8. 6&7 W. III. c. 17. and 

5 Ann. c. 31. (together with 3 Geo. I. c. 15. ſ. 4. which di- 
res the method of re-imburſiag the ſheriffs} are extended to 
the county palatine of Durham, by Stat, 14 Geo, III. c. 46. 


F — 
IT py > — — F — 
2 * nnn A 2 22 - C. - - 
- : . * 
= r 
= — 2 . 8 


— 


79¾— —— S—q½i— 
> - — wy] 
72 OS —— 


PuBZL1tc 


or COMMITMENT and BAIL. 


means mentioned in the preceding chapter, he 

ought regularly to be carried before a juſtice of the 

peace : and how he is there to be treated, I ſhall next 
ſhew, under the ſecond head of commitment and bail. 

The juſtice, before whom ſuch priſoner is brought, is 


bound immediately to examine the circumſtances of the 
crime alleged: and to this end by ſtatute 2 & 3 Ph. & 


M. c. 10. he is to take in writing the examination of 
ſuch priſoner, and the information of thoſe who brin 
him: which, Mr. Lambard obſerves *, was the fi 


warrant given for the examination of a felon in the En- 


gliſh law. For, at the common law, nemo tenebatur 
prodere ſeipſum : and his fault was not to be wrung out 
of himſelf, but rather to be diſcovered by other means, 
and other men. If upon this inquiry it manifeſtly. ap- 
pears, either that no ſuch crime was committed, or that 
the ſuſpicion entertained of the priſoner was wholly 
groundleſs, in ſuch-caſes only it is lawſul totally to 


diſcharge him. Otherwiſe he muft either be committed 


to Priſon, or give bail ; that is, put in ſecurities for his 
appearance, to anſwer the charge againſt him, This 
commitment therefore being only for ſafe cuſtody, 


- wherever bail will anſwer the ſame intention, it ought 


to be taken; as in moſt of the inferior crimes : but in 
felonies, and other offences of a capital nature, no bail 


n Firenarch. b. 2. c. 79, See Pag- 357. 


-* 


HEN 2 delinquent is arreſted by any of the 


can be afecurity equivalent to the actual cuſtody of the 
perſon. For what is there that a man may not be in- 
duced to forfeit, to ſave his own life? and what fatis- 
faction or indemnity is it to the public, to ſeize the ef- 
fects of them who have bailed a murderer, if the mur- 
derer himſelf be fuffered to eſcape with impunity ? 
Upon a principle ſimilar to which, the Athenian magi- 
ſtrates, when they took a ſolemn oath, never to keep a 
citizen-in bonds that could give three ſureties of equa] 
quality with himſelf, did it with an exception to ſuch as 
had embezzled the public money, or been guilty of 
treaſonable practices d. M hat the nature of bail is, 
hath been ſhewn in the preceding book ©, viz. a deli- 
very or bailment, of a perſon to his ſureties, upon the ir 
giving (together with himſelf) ſufficient ſecurity for his 
appearance: he being ſuppoſed to continue in their 
friendly cuſtody, inſtead of going to gaol. In civil caſes 
we haye ſeen that every defendant is bailable ; but in 
criminal matters it is otherwiſe, Let us therefore in- 
quire, in what caſes the party accuſed ought, or ought 
not to be admitted to bail. | | DO 
And, firſt, to refuſe or delay to bail any perſon bail- 
able, is an offence againſt the liberty of the ſubject, in 
any magiſtrate, by the common law , as well as by the 
ftatute Weſtm, 1. 4 Edw. I e. 15. and the habeas corpus 
act, 31 Car. II. e. 2. And, leſt the intention of the 
law. ſhouſd be fruſtrated by the juftices requiring bail to 

reater amount than the nature of the caſe demands, it 
is oxpreſsiy declared by ſtatute 1 W. & M. ſt. 2. c. 1. 
that exceſſive bail ought not to be required ; though 
what bail ſhall be called exceſſive, muſt be left to the 
courts, on conſidering the circumſtances of the caſe, to 
determine. And, on the other hand, if the magiſtrate 
 takey inſufficient bail, he is liable to be fined, if the 
criminal doth not appear. Bail may be taken either in 
eourt,. or in ſome particular caſes by the ſheriff, coro- 
ner, or other magittrate ; but moſt uſually by the juſ- 
tices of the peace. Regularly, in all offences either 


againſt the common Jaw or act of parliament, that gre 


pott. Antiq: b. 1, c. 18, 4 2 Hawk. P. C. go. 
© See Vol. III. pag. 290. Hi. 4... 
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below felony, the offender ought to be admitted to bail, 


unleſs it be prohibited by ſome fpecial act of parlia- 


ment f. In order therefore more preciſely to aſcertain 
what offences are bailable, | 


7 


Let us next ſee, who may not be admitted to bail, or, 


what offences are not bailable. And here I ſhall not 
conſider any one of thoſe caſes in which bail is ouſted by 


ſtatute, from priſoners convicteſ of particular offences; 
for then ſuch impriſonment without bail is part of their 
ſentence and puniſhment, But, where the impriſonment - 


is only for ſafe cuſtody before the conviction, and not for 
puniſhment afterwards, in ſuch caſes the bail is ouſted 
or taken away, wherever the offence is of a very enor- 
mous nature : for then the public is entitled to demand 
nothing leſs than the higheſt ſecurity that can be given, 
viz. the body of the accuſed ; in order to inſure that 
juſtice ſhall be done upon him, if guilty. Such perſons 
therefore, as the author of the mirror obſerves 8, have 


no other ſureties but the four walls of the priſon. By 


the antient common law, before b and ſince i the conqueſt, 
all felonies were bailable, till murder was excepted by 
ſtatute : ſo that perſons might be admitted to bai} before 


conviction almoſt in every caſe, But the ſtatute Weſtm. 


1. 3 Edw. -I. c. 15. takes away the power of bailing in 
treaſon, and in divers inſtances of felony. The ſtatutes 
23 Hen. VI. c. 9. and 1 & 2 Ph. & Mar. c. 13. give far- 


ther regulations in this matter; and upon the whole We 
may collect *, that no juſtice. of the peace can bail, 


1. Upon an accuſation of treaſon: nor, 2. Of murder: 
nor, 3. In caſe of manſlaughter, if the priſoner be 
clearly the ſlayer, and not barely ſuſpected to be ſoz 
or, if any indictment be found againſt him: nor, 4. 
Such as, being committed for felony, have broken pri- 
ſon; becauſe it not only carries a preſumption of guilt, 
but is alſo ſuperadding one felony co another: 5. Perſons 
outlawed : 6. Such as have abjured the realin : 7. Ap- 
provers, of whom we ſhall ſpeak in a ſubſequent chap- 


2 Hal, P. C. 127, per plegios dimitri, practerguam. in placite 
Ec. 2.1. 24. de bemicide, ubi ad terrorem aliter ſtatuum 
» 2 Inſt, 189. n. (Glanv. J. 14. c. 1.) 
i In omnibus placitis * 2 Inſt, 186. 2 Hal. P. C. 129. 

de felonia ſolet accuſatus ä V 
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ter, and perſons by them accuſed : 8. Perſons taken 
with the mainour, or in the fact of felony : 9. Perſons- 
charged with arſon : 10. Excommunicated perſons, 
taken by writ de excommunicato capiends : all which are 
clearly not admiſſible to bail by the juſtices. Others are 
of a dubious nature, as, 11. Thieves epenly defamed 
and known : 12, Perſons charged with other feloniès, or 
manifeſt and enormous offences, not being of good fame: 
and, 13. Acceſſories to felony, that labour under the 
ſame want of reputation. Theſe ſeem to be in the 
diſcretion of the juſtices whether bailable or not. The 
laſt claſs are ſuch as muſt be bailed upon offering ſuffi- 

cient ſurety ; as, 14. Perſons of good fame, charged 
with a bare ſuſpicion of manſlaughter, or other inferior 
homicide : 15. Such perſons, being charged with petit 
larceny or any felony, not before ſpecified: or, 16. 
With being acceſſory to any felony. Laſtly, it is agreed 
that the court of king's bench (or any judge ® thereof 
in time of vacation) may bail for any crime whatſoever, 
be it treaſon a, murder *, or any other offence, accord- 
ing to the circumſtance of the eaſe. And herein the 
wiſdom of the law is 1 manifeſt, To allow bail to 
be taken commonly for ſuch enormous crimes, would 

greatly tend to elude the public juſtice : and yet there 
are caſes, though they rarely happen, in which it 
would be hard and unjuſt to confine a man in priſon, 
though accuſed even of the greateſt offence, The law 
has therefore provided one court, and only one, which 
has a diſcretionary power of bailing in any caſe ; except 
only, even to this high juriſdiction, and of courſe to all 
inferior ones, ſuch perſons as are committed by either 


1 2 Inſt, 189. Latch. 12. Vaugh, 157. Comb. 111. 8 219. 
Comyns. Dig. 495, 

m Skin. 683. Salk. 105, Stra. 911. 1 Comyns Dig, 497- 

In the reign- of queen Elizabeth it was the unanimous 
opinion of the judges, that no court could bail upon a com- 
mitment for a charge of high treaſon by any of the queen's 
privy council. (1 Anderſ. 298.) 

n omnibus placitis de felomia ſalet accuſatus per plegios dimitti, 

Praeterguam in placito de hemicidio. (Glanv, J. 14. c. 1.) Sciendum 
tamen uod, in hoc placito, non 2 accuſatus per plegios dimitti, nifi 
ex regiae poteſtatis beneficio. Ibid, c. 3. | | 


80 Puzric, Boo IV. 
houſe of parliament, ſo long as the ſeſſion laſts ; or ſuch 
as are committed for contempts by any of the king's 
ſupertor courts of juſticeꝛ 6. 

Upon the whole, if the offence be not bailable, or 


the party cannot find bail, he is to be committed to the 


county gaol by the mittimwus of the juſtice, or warrant 


under bis hand and ſeal, containing the cauſe of his 


commitment ; there to abide till delivered by due courſe 
of law. But this impriſonment; as has been ſaid, is 


only for ſafe cuſtody, and not for puniſhment : there- 


fore, in this dubious interval between the commitment 
and trial, a prifoner ought to be uſed with the utmoſt 


Humanity; and neicher be loaded with needleſs ſetters, 


or ſubjected to other hardſhips than ſuch as are abſo- 


Imely requifice for the purpoſe; of confinement only; 


though, what are ſo requifire, muſt too often be left to 


the diſcretion of the gaolers ; who are frequently a 


Mercileſs race of men, and, by being converſant in 
ſcenes of miſery, ſteeled againſt any tender ſenſation, 


Vet the law (as formerly held) would not juſtify them 
in fettering a priſoner, unleſs where be was unruly, or 


had attempted o eſeape ; this being the humane lan- 
guage of our antient lawgivers *, © cuſtodes poenam ſibi 
1. commuſſerum non augeant, nec eos torgueant ; ſed omni 


5 ſaevitia remota, pietategue adhibita, fudicia debite exe- 


« guantur,” 1 
y Staundf. p. c. 74 b, | 7 4 In, 381. 3 ws : ; 
12 Hal. P. C. 1zz, 1 Fler. J. 1. f. 26, V. 
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or THE SEZVEZERNAL MODES or 


' PROSECUTION. “ 


4. 


TY next ſtep towards the puniſhment of offenders 


is their proſecution, or the manner of their formal 
accuſation. And this is either upon a previous finding 


of the fact by an inqueſt or grand jury; or without ſuch. 
previous finding. The former way is either by preſent- 


ment, or indid ment. | 
I. A preſentment, generally taken, is a very compre. 


henſive term; including not only preſentments properly 


ſo called, but alſo inquiſitions of office, and indictments 


by a grand jury. A preſentment, properly ſpeaking, is 


the notice taken by a grand jury of any offence from their 


own knowledge or obſervation , without any bill of 
indictment laid before them at the ſuit of the king. As, 


the preſentment of a nuſance, a libel, and the like; 


upon which the officer of the court muſt afterwards. 


frame an indictment e, before the party preſented can be 


put to anſwer it. An inquiſition of office is the act ofa 
jury, ſummoned by the proper officer to inquire of mat- 


ters relating to the crown, upon evidence laid before 


them. Some of theſe are in themſelves convictions, - 


and cannot afterwards be traverſed or denied ; and 
therefore the inqueſt, or jury, ought to hear all t at can 
alleged on both ſides. Of this nature are all inquiſi- 
tions of felo. de ſe; of flight in perſons accuſed of fe- 
lony ; of deodands, and the like; and preſentments of 
petty offences: in the ſheritf's tourn or court- leet, where- 
upon the prefiding officer may ſer a fine, Other inquiſi- 
tions may be a.terwards traverſed and examined; as 
particularly the coroner's inquiſition of the death of a 


Lamb. Eirenarob. J. 4. % 5. * 2 Inſt, 739. 
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ſuch caſes the offender ſo preſented muſt be arraigned 
upon this inquiſition, and may diſpute the truth of it; 
which brings it to a kind of indictment, the moſt uſeful 
and effectual means of proſecution, and into which we 
will therefore inquire a little more minutely. | 

II. An imdifment © is a written accuſation of one or 
more perſons of a crime or miſdemeſnor, preferred to, 
and preſented upon oath by, a grand jury. 'To this end 
the ſheriff of every county is bound to return to every 
ſeſſion of the peace, and every commiſſion of oyer and 


terminer, and of general aol delivery, twenty four good 


and lawful men of the county, ſome ont of every hun- 


dred, to inquire, preſent, do, and execute all thoſe things, 


which on the part of our lord the king ſhall then and 
there be commanded them . They ought to be free- 
holders, but to what amount is uncertain * : which ſeems 
to be caſus omiſſus, and as proper to be ſupplied by the 
legiſlature as the qualifications of the petit jury; which 
were formerly equally vague and uncertain, but are 
now ſettled by ſeveral acts of parliament. However, 
they are uſually gentlemen of the beſt figure in the 
county. As many as appear upon this panel are ſworn 
upon the grand jury, to the amount of twelve at the 


leaſt, and not more than twenty-three ; that twelve may 


be a majority. Which number, as well as the conſtitution 
itſelf, we find exactly deſcribed, ſo early as the law: of 
king Ethelred 7. Exeant ſeniores dgodecim thani, et 
4 praefefus cum eis, et jurent ſuper 1 quod elt 
« in manus datur, quod nolint ullum inhocentem ac eu ſare, 
« nec aliguem noxium celare. In the tinę of king Richard 


the firſt (according to Hoveden) the proceſs of electing 


the grand jury, ordained by that prince, was as follows: 
ſour knights were to be taken from the county at large, 


who choſe two more out of every hundred; which two 
aſſociated to themſelves ten other principal freemen, and 
thoſe twelve were to anſwer concerning all particulars 
relating to their own diſtrict. This number was probably 
found too large and inconvenient ; but the traces of this 
inſtitution ſtill remain, in that ſome of the jury muſt be 


* See appendix, &. 1, * Ibid. 155, 
* 2 Hal, P. C. 154 * Wilk. LL, Ang. Sax, 117, 
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fummoned out of every hundred. This grand jury are 
previouſly inſtructed in the articles of their inquiry, by a 


charge from the judge who preſides upon the bench, 


They then withdraw, to fit and receive indictments, 
which are preferred to them in the name of the king, 
but at the ſuit of any private proſecutor; and they 
are only to hear evidence on behalf. of the proſecution : 
for the finding of an inditment is only in the nature of 

inquiry or accuſation, which is afterwards to be tried 
and determined ; and the grand jury are only to inquire 
upon their oaths, whether there be ſufficient cauſe to call 
upon the party to anſwer it. A grand jury however 
_ ought to be thoroughly perſuaded of the truth of an 
indictment, ſo far as their evidence goes; and not to reſt 
fatisfied merely with remote probabilities ; a doQrine, 
that might be applied to very oppreſſive purpoſes 8. 

The grand jury are ſworn to inquire, only for the 
body of the county, pro corpore comitatus; and therefore 
they cannot regularly inquire of a fact done out of that 
county for which they are ſworn, unleſs particularly 
enabled by act of parliament, And to ſo high a nicety 
was this matter antiently carried, that when a man was 
wounded in one county, and died in another, the offen- 
der was at common law indictable in neither, becauſe 
no complete act of felony was done in any one of them: 
but by ſtatute 2 & 3 Edw. VI. c. 24. he is now indictable 
in the county where the party died. And, by ſtatute 
2 Geo. II. c. 21. if the ſtroke or poiſoning be in Eng- 
land, and the death upon the ſea or out of England; or 
vice ver ſa; the offenders and their acceſſories may be 
indicted in the county where either the death, poiſoning, 
or ſtroke ſhall happen. And ſo in ſome other caſes: 
as particularly, where treaſon is committed out of the 
realm, It may be inquired of in any county within the 
realm, as the king ſhall direct, in purſuance of ſtatutes 

26 Hen. VIII. c. 13. 33 Hen. VIII. e. 23. 35 Hen. 
VIII. c. 2. and 5s &6 Edw. VI. c. 11. And counter- 
feiters, waſhers, or miniſhers of the current coin, to- 

gether with all manner of felons aud their acceſſories, 


may by ſtatute 26 Hen, VIII c. 6, (confirmed and ex- 
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plained by 34 & 35 Hen. VIII. c. 26. f. 75, 76.) be in- 
0 


dictod and tried for thoſe offences, if committed in any 
part h of Wales, before the juſtices of gaol delivery and 
of the peace in the next adjoining county of England, 
where the king's writ runneth : that is, at preſent in the 
county of Hereford or Salop ; and not, as it ſhonld ſeem 
in the county of Cheſter or Monmouth: the one being 
a county palatine where the king's writ did not run, — 
the other a part of Wales, in 26 Hen. VIII I. Murders 
alſo, whether committed in England or in foreign 
parts &, may by virtue of the ſtatute 33 Hen. VIII. e. 23. 
be inquired of and tried by the king's ſpecial commiſſion 
in any ſhire or place in the kingdom. By ſtatute 10 
& 11 W. III. c. 25. all robberies and other capital 


crimes, committed in Newfoundland, may be inquired 


of and tried in any county in England. Offences againſt 
the black act, 9 Geo. I. c. 22. may be inquired of. and 
tried in any county of England, at the option of the pro- 

ſecutor. So felonies in deſtroying turnpikes, or works 
upon navigable rivers, erected by authority, of pa?lia- 
ment, may by ſtatutes 8 Geo. II. c. 20. and 1 3 Geo. III. 

c. 84. be inquired of and tried in any adjacent county !. 
By ſtatute 26 Geo. II. c. 10. plundering or ſtealing 
from any veſſel in diſtreſs or wrecked, or breaking any 
ſhip contrary to 12 Ann. ſt. 2. c. 18 *, may be proſe- 
cuted either in the county where the fact is committed, 
or in any county next adjoining ; and if committed in 
Wales, then in the next adjoining Engliſh county: by 
which is underſtood to be meant ſuch Engliſh county as, 
by the ſtatute 26 Hen. VIII. above-mentioned, had be- 
fore a concurrent juriſdiction with the great ſeſſions of 
felonies committed in Wales ®, Felonies committed out 


u gtra. 533. 8 Med, 134, Þ So held by all the judges, H. 
i See Hardr. 66. - 11 Geo, III. in the caſe of Rich- 

 '®Ely*s caſe at the old bai- ard Morris on a caſe reterred 

ley, Dec. 1720. Roache's from the old bailey, 

Caſe, Dec. 1775. m See page 244. 

* At Shrewſbury ſummer aſſiſes, 1774, Harry and Roberts 
were convicted of plundering a veſſel which was wrecked on 
the coait of Angleſey, It was moved in arreſt of judgment, 
that Cheſter and nor Salop was the next adjoining Engliſh coun- 
ty. But all the judges [in Mich. 15 Geo, III. ] held the proſe- 


cution to be regular. 
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of the realm, in burning or deſtroying the king's ſhips, 
magazines, or ftores, may by ftatute 12 Geo. III. e. 
24. be inquired of and tried in any county of England, 
or in the place where the offence is committed. By ſta- 
tute 13 Geo. III. e. 63, miſdemeſnors committed in 
India may be tried upon information or indictment in the 
court of king's bench in England; and a mode is marked 
out for examining witneſſes by oonmiſſion, and tranſ- 
mitting their depoſitions to the court, But, in general, 
all offences muſt be. inquired into as well as tried in the 
county where the fact is committed. Yet if larciny be 
committed in one county, and the goods carried into 
another, the offender may be indicted in either; for the 
offence is complete in both o. Or, he may be indicted 
in England for Jarciny in Scotland, and carrying the 
goods with him into England, or vice werſ#; or for 
receiving in one part of the united kingdoms goods that 
have been ſtolen in another 7. But for robbery, bur- 
glary, and the like, he can only be indicted where the 
1a&t was actually committed: for though the carry ing 
away and keeping of the goods is a continuation of the 
original taking, and is therefore lareiny in the ſecond 
county, yet it is not a robbery or burglary in that juriſ- 
diction. And if a perſon be indicted in one county for lar- 
ciny of goods originally taken in another, and be thereof 
convicted or ſtands mute, he ſhall not be admitted to his 
clergy : provided the original taking be attended with ſuch _ 
circumſtances, as would have ouſted him of his clergy by 
virtue of any ſtatute made previous to the year 1691 4, 

When the grand jury have heard the evidence, if 
they think it a ground leſs accuſation, they uſed formerly 
to endorſe on the back of the bill, © ignoramus; or, 
we know nothing of it; intimating, that though the 
facts might poſſibly be true, that truth did not appear to 
them: but now, they aſſert in Engliſh, more abſolutely, 
not a true bill ;” or (which is the better way) not 
found ;” and then the party is diſcharged without far- 
ther anſwer. But a freſh bill may afterwards be pre- 
terred to a ſubſequent grand jury. If they are ſatis- 
bed of the truth of the accuſation,” they then endorſe 
0. LF. C. 0% | Stat. 25 Hen, VIII. c. 3. 

* Stat, 13 Geo, IH. c. 31. 3 W. & M. c. 9. 

Vol. IV. * 
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ypon it, „ a true bill ;” antiently, . Billa vera.“ The 
indictment is then faid to be found, and the party ſtands 
indicted, But to find a bill, there muſt at leaſt twelve 
of the jury agree: for fo tender is the law-of England 
of the lives of the ſubjects, that no man can be con- 
- viQed at the ſuit of the king of any capital offence, un- 
leſs by the unanimous voice of twenty- four of his equals 
and neighbours: that is, by twelve at leaſt of the grand 
jury, in the firſt place, aſſenting to the aceuſation; and 
afterwards, by the whole petit jury, of twelve more, 
finding him guilty upon his trial. But if twelve of the 
grand jury aſſent, it is a good preſentment, though ſome 
of the reſt diſagree r. And the indid ment, when fo 
found, is publicly delivered into-court. | 
Indid ments muſt have a preciſe end ſufficient cer- 
tainty. By ſtatute 4 Hen. V. c. 5. all indictments muſt 
ſer forth-the chriſtian name, firname, and addition of the 
ſtate and-degree, myſtery,” town, or place, and the 
county of the offender : and all this to identify his perſon. 
The time, the place, are alſo to be aſcertained, by naming 
the day, and townſhip, in which the fact was commit- 
ted: though, a miſtake in theſe points is in general not 
held to be material, provided the time be laid previous 
to the finding of the indiQtment, and the place to be 
- within the juriſdiction of the court; unleſs where the 
place is laid, not merely as a wenue, but as part of the 
deſcription of the fat*. But ſometimes the time may 
be very material, where there is any limitation in point 
of time aſſigned for the proſecution of offenders: as by 
the ſtatuce 7 Will. III. c. 3. which. enacts, that no.profe- 
cution ſhall be had for any of the treaſons or miſpriſions 
therein mentioned (except an aſſaſſination deſigned or 
attempted on the perſon of the Aug) unleſs the bill of in- 
dictment be found within three years after the offence 
committed :: and, in caſe of murder, the time of the 
death muſt be laid within a year and a day after the 
mortal ſtroke Was given. The offence itſelf muſt 
| alſo be ſet forth with clearneſs and certainty ; and 
in ſome crimes particular words of art muſt be 
uſed, which are ſo appropriated by the law to ex- 
preſs the preciſe idea which it entertains of the 
4 x ab, P: Cabs. + Foſt. 249. 
22 Hawk. P. C. 435. . : 
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offence, that no other words, however ſynonymous they 
may ſeem, are capable of doing it. Thus, in treaſon, 
the fats muſt be laid to be done, treaſonably, and 
« againſt his allegiance ;” antiently, ** proditorie contra 
&* ligeantiae ſua debitum : elſe the indictment is void. 
In indictments for murder, it is neceſſary to ſay that 
the party indicted, © murdered,” not killed”. or 
„ flew,” the other; which till the late ſtatute was ex- 
reſſed in Latin by the word murdravitt” In all 
indictments for felonies, the adverb feloniouſly, felo- 
nice, muſt be uſed ; and for burglaries alſo, ** bur- 
« plariter,” or in Engliſh, © burglariouſſy:“ and all 
| theſe to aſcertain the intent. Tn rapes, the word 
* rapuit,” or raviſhed,” is neceſſary, and muſt not be 
expreſſed by any periphraſis; in order to render the 
crime certain. So in 4 alſo, the words, felo- 
© nice cepit et aſportavit, feloniouſly took and carried 
„ away,” are neceſſary to every indictment ; for theſe 
only can expreſs the very offence, Alſo in indictments 
for murder, the length and depth of the wound ſhould 
in general be expreſſed, in order that it may appear to 
the court to have been of a mortal nature: but if it 
goes through the body, then its dimenſions are imma- 
terial, for that is apparently ſufficient to have been the 
cauſe of the death. Alſo, where a limb, or the like, 
is abſolutely cut off, there ſuch deſcription is impoſ- 
lible ®, Laſtly, in indictments the value of the thing 
which is the ſubje& or inſtrument of the offence, muſt 
ſometimes be expreſſed. In indictments for lareinies 
this is neceſſary, that it may appear whether it be grand 
or petit larciny ; and whether it be entitled or not to 
the benefit of clergy : in homicide of all ſorts it is ne- 
ceſſary; as the weapon with which it is committed, is 
torfeited to the king as a deodand, „„ 
The remaining methods of proſecution are without 
any previous finding by a jury, to fix the authoritative 
ſtamp of veriſimilitude upon the accuſation, One of 
theſe, by the common law, was when a chief was taken 
with the mainour, that is, with the thing ſtolen upon 
him, in manu, For he might, when ſo detected fla- 
erante delicto, be brought into court, arraigned, and 
tried, without indictment; as by the Daniil! law he 


des Vol. III. page 321, p . 5 Rep, 122, 
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he might be taken and hanged upon the ſpot, - without 
accuſation or trial v. But this proceeding was taken 
away by ſeveral ſtatutes in the reign of Edward the 
third x: though in Scotland a ſimilar proceſs remains to 
this day 7. So that the only ſpecies of proceeding at 
the ſuit of the king, without a previous indictment or 
preſentment by a grand jury, now ſeems to be that of 
information. | £64 tk» 
III. Informations are of two ſorts ; firft, thoſe which 
are partly at the ſuit of the king, and partly at that of 
a ſubject; and ſecor dly, ſuch as are only in the name 
of the king. The former are uſually brought upon 
penal ſtatutes, which infli& a penalty upon conviction 
of the offender, one part to the uſe of the king, and 
another to the uſe of the informer ; and are a ſort of 
gui lam actions, (the nature of which was explained in 
a former volume *) only carried on by a criminal inſtead 
of a civil proceſs; upon which I ſhall therefore only 
obſerve, that by the {ſtatute 31 Eliz. c. 5. no proſecu- 
tion upon any penal ſtatute, the ſuit and benefit whereof 
are limited in part to the king and in part to the pro- 
ſecutor, can be brought by any common informer- 
after one year is expired fince the commiſſion of the 
offence ; nor on behalf of the crown after the lapſe of 
two years longer ; nor, where the forfeiture is _ 
nally given only to the king, can fuch proſecution 
had after the expiration of two years from the commiſ- 
ſton of the offence. | 
The informations, that are exhibited in the name of 
the king alone, are alſo of two kinds: firſt, thoſe 
which ate truly and properly his own ſuits, and filed ex 
efficio by his own immediate officer, the attorney- gene- 
ral: ſecondly, thoſe in which, though the king is the 
nominal proſecutor, - yet it is at the relation of ſome. 
rivate perſon or common inforwer : and they are filed 
the king's coroner and attorney 1n the court of 
king's bench, uſually called the mafter of the crewn- 
office, who is for this purpoſe the ſtanding officer of 
the public, The objects of the king's own proſecuti- 
ons, filed ex officio by his own attorney general, are 
properly ſuch enormous miſdemeſnors, as peculiarly 


w Stiernh. de jure Sucon,l.3,c.5. Lord Kayms, I. 331, 
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tend to diſturb or endanger his government, or to mo- 
left or affront him in the regular diſcharge of his royat 
functions. For offences ſo Figh and dangerous, in the 
puniſhment or prevention of which a moment's delay 
would be fatal, the law has given to the crown the 
power of an immediate proſecution, without waiting 
| — any previous application to any other tribunal: 
which power, thus neceffary, not only to the eaſe and 
ſafety, but even to the very exiſtence of the executive 
magiſtrate, was originally reſerved in the great plan 
of the Engliſh conſtitution ; wherein 1 is wiſely 
made for the due preſervation of all its parts. The 
objects of the other ſpecies of informations, filed by 
the maſter of the crown-office upon the complaint or 
relation of a private ſubject, are any groſs and notori- 
ous miſdemeſnors, riots, batteries, libels, and other 
immoralities of an atrocious kind e, not peculiarly 
tending to diſturb the government (ſor thoſe are left to 
the care of the attorney- general) but which, on account 
of their magnitude- or pernicious example, deſerve the 
moſt public animadverſion, And when an informa- 
tion 1s filed, either thus, or by the attorney-general ex 
officio, it muſt be tried by a petit jury of the county 
where the offence ariſes: after which, if the defendant 
be found guilty, the court muſt be reſorted to for his 
puniſhment, Ws, . 
There can be no doubt but that this mode of proſe- 
cution, by information (or ſuggeſtion) filed on record 
by the king's attorney-general,. or by his coroner or 
maſter of the crown-office in the court of king's bench, 
is as antient as the common law itſelf l. For as the 
king was bound to proſecute, or at leaft to lend the 
ſanQtion of his name to a proſecutor, whenever a 
grand jury informed him upon their oaths that there 
was a ſufficient ground for inſtituting a criminal ſuit ; 
ſo, when theſe his immediate officers were otherwiſe 
ſufficiently aſſured that a man had committed a groſs 
miſdemeſnor, either perſonally againſt the king or his 
government, or againft the public peace and good or- 
der, they were at liberty, without waiting for any far- 
ther intelligence, to convey that information to the 
court of king's bench by a ſu gzeſtion on record, and to 
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carry on the proſecution in his majeſty's name. But 
theſe informations (of every kind) are confined by the 
conſtitutional law to mere miſdemeſnors only: for, 
wherever any capital offence is charged, the ſame law 
requires that the accuſation be warranted by the oath 
of twelve men, before the party ſhall be put to anſwer 
it. And, as to thoſe offences, in which informations 
were allowed as well as indictments, ſo long as they 
were confined to this high and reſpectable juriſdiction, 
and were carried. on in a 92 and regular courſe in 
his majeſty's court of king's bench, the ſubject had no 
reaſon to complain. The ſame notice was given, the 
ſame. preceſs was iſſued, the ſame pleas were allowed, 
the ſame trial by jury was had, the ſame judgment was 
given by the ſame judges, as if the proſecution had 
originally been by indictment, But when the ſtatute 3 
Hen. VII. c. 1, had extended the juriſdiction of the 
court of ſtar- chamber, the members of which were the 
ſole judges of the law, the fact, and the penalty; and 
when the ſtatute 11 Hen. VII. c. 3. had permitted in- 
ſormations to be brought by any inſormer upon any 
penal ſtatute, not extending to liſe or member, at the 
aſſiſes or before the juſtices of the peace, who were 
to hear and determine the ſame according to their own 
diſcretion z then it was, that the legal and orderly 
juriſdiction of the court of king's bench fell into diſuſe 

2nd oblivion, and Empſon and Dudley (the wicked 
inſtruments of king Henry VII) by hunting out obſo- 
lete penalties, and this tyrannical mode of proſecution, 
with other oppreſſive devices ©, continually barraſſed 


the ſubject and ſhamefully enriched the crown. The 


latter of theſe acts was ſoon indeed repealed by ſtatute 
1 Hen, VIII. c. 6. but the court of ſtar-chamber con- 
tinued in high vigour, and daily inereaſing its autho- 
rity, ſor more than a century longer; till finally abo- 
liſned by flatute 16 Car, I. c. 10. 

Upon this diſſolution the old common law 4 autho- 
rity of the court of king's bench, as the cuſtos morum 
of the nation, being found neceſſary to reſide ſome- 
where ſor the peace and good government of the king- 
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dom was again revived in practice . And it is ob- 
fervable, that, in the ſanie act of parliament, which 
| aboliſhed the court of ſtar- chamber, a conviction by 
information is exprefsly reckoned up as one of the legal 

modes of conviction of ſuch perſons, as ſhould offend a 
third time againſt the proviſions of that ſtatute f. It is 
true, fir Matthew Hale, who preſided in this court ſoon 
after the time of ſuch revival, is ſaid s to have been no 
friend to this method of prbſecution: and, if ſo, the 
reaſon of ſuch his diſlike was probably the ill uſe, which 
the maſter of the crown-office then made of his autho- 
rity, by permitting the ſubject to be harraſſed with 
vexatious informations, whenever applied to by any 
malicious or revengeful proſecutor ; rather than his 
doubt of their legality, or propriety upon urgent occa- 
ſions . For the power of filing informations, without 
any control, then reſided in the breaſt of the maſter: 
and, being filed in the name of the king, they ſubjected 
the proſecutor to no coſts, hong on trial they proved 
to be groundleſs. This oppreflive uſe of them, in the 
times preceding the revolution, occaſioned a ſtruggle, 
| ſoon after the acceſſion of king William i, to procure a 
declaration of their illegality by the judgment of the 
court of king's bench. But fir John Holt, who then 
preſided there, and all the judges, were clearly of opi- 
nion, that this proceeding was grounded on the common 
law, and could not be then impeached. And, in a few 
ears afterwards, a more temperate remedy was applied 
in parliament, by ſtatute, 4 & 5 W. & M. c. 18, which 
enacts, that the clerk of the crown ſhall not file any in- 
formation without expreſs direction from the court of 
king's bench: and that every proſecutor, permitted to 
promote ſuch information, ſhall give - ſecurity by a re- 
cogntzance of twenty pounds (which now ſeems to be 
too ſmall a ſum) to. proſecute the ſame with effect, and 
% pay coſts to the defendant, in caſe he be acquitted 
thereon, unleſs the judge, who tries the information, 


* Styl. Rep. 217. 245. Styl. e 5 Mod. 460. 
pract. Reg. tit. Information, * 1 Saund. 301. 1 Sid, 174. 
pag. 187. (edit. 1657.) 2 Sid. i M. 2 W. & M. 5 Mod. 
71. 1 Sid. 152. 459. Comb. 141, Far, 361. 


7 g Stat. 16 Car. I. c. 10. 8. 6. Show. 106. : 
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mall certify there was reaſonable cauſe for filing it; 
and, at all events, to pay coſts, unleſs the inſormation 


ſhall b- tried within a year after iſſue joined. But there 


is a proviſo in this act, that it ſhall not extend to ahy 
other informations, than thoſe which are exhibited by 


the maſter of the crown-office : and, conſequently, -in- 


formations at the king's own ſuit, filed by his ne 
general, are no way reſtrained thereby. 
I.᷑ ͤbere is one ſpecies of informations, ſtill madd re- 
| ulated by ſtatute 9 Ann. c. 20. vis. thoſe in the nature 
of a writ of -qu0 warrants; which was ſhewn, in the 
preceding volume ł, to be a remedy given to the crown 
againſt ſuch as had uſurped or intruded imo any oſſiee 
or franchiſe. The modern information tends to the ſame 
purpoſe as the antient writ, being ally made uſe 
of to try the civil rights of ſuch franchifes ; though it 
is commenced in the . matmer as other informations 
are, by leave of the court, or at the will of the attorney 
general: being properly a criminal proſecution, in order 
to fine the defendant for his uſurpation, as well as to ouſt 
him from his office; yet uſually conſidered at preſent as 
merely a civil proceeding. | 
" 'Thefe are all the methods of proſecution at the folk 
of the king. There yet remains another, which is 


merely at the ſuit of the ſubject and is called an appeal, 


IV. An appeal, in the ſenſe wherein it is here uſed, 


does not ſignify ay complaint to a ſuperior court: of an 


injuſtice done by an inferior one, hich is the 2 


uſe of the word ; but it here means an original fuicz at 
che time of lis firſt commencenient i An appeal theres 


fore,' when ſpoken of as @ criminal proſecution, denotes 
an accuſation by a private ſubject aguinſt ano: her, for 
fome heinous crime ; demanding puniſhment on account 
olf the particular injury ſuffered, rather than for the 
offence aghinſt the pnbtic. © As this method of proſecu- 
tion is ſtiſl in fotce, I cannot omit to mention it- bor, x9 
it is very little in uſe; on account of the great nicety 


required in conducting it, I thall treat of 1 it very briefly 


| see Vol, III. page 262. 
t It js derived from the F rench, © appeller,” the verb aQive, 
which fignifies to call upon, ſummon, or challenge one ; and not 


the verb neuter, which ſignifies the Game as the ordinary ſenſe of 


« appeal” in Engliſh, 


as = ah „ ' we 
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referring the ſtudent for more particulars to other more 
voluminous compilations . „ 
This private proceſs, for the puniſhment of public 
crimes, had probably its original in thoſe times, when a 
private pecuniary fatisfaction, called a wweregild, was con- 
ſtantly paid to the party injuced, or his relations, to ex · 
piate enormous offences. This was a euſtom deriyed 
to us, in common with other northern nations *, from 
our anceſtors, the antient Germans; among whom, ac- 
cording to Tacitus“, luitur homicidium certo ar men- 
* torutm ac pecorum numero; recipitque ſatisfactionem uni- 
% werſa domus p. In the ſame manner by the Iriſh Bre- 
hon law, in caſe of murder, the Brehon or judge was 
uſed to compound between the murderer, and the 
friends of the deceaſed who proſecuted him, by cauſing 
the malefaRor to give unto thein, or to the child or 
wife of him that was flain, a recompenſe which they 
called an eriach 4. And thus we find in our Saxon laws 
(particularly thoſe of king Athelſtan ) the ſeveral 
weregilds ſor homicide eſtabliſhed in progreſſive order 
from the death of the ceorl or ee up to that o 
the king himſelſs. And in the laws of king Henry 
Tt, we have an account of what other offences were 
then redeemable by weregild, and what were not ſo 4. 
As thereſore, during the continuance of this cuſtom, a 
proceſs was certainly given, for recovering the weregild 
by the party to whom it was due; it ſeems that, 10 
" 2 Hawk, P. C. ch. 25. ® Stiernh, de jure Sueom. J. 3. 
de M. G. c. 21. „ „„ 
P And in another place. (c. 12.) & Delictis pro modo poenarum, 
* equorum pecorumque numero con uicti muletantur. Pars muictae regi 
rel eivitati; pars ipſi qui vindicatur, vel propinguis ej us, exſolx tur. 
 Spenſer's {tate of Ireland, pag. 1513. edit. Hughes. 
Judic. Civit, Lund, Wilk. 71. | | 
© The weregild of a ceorl was 266 thryſmas, that of the king 
39000; each thryſma being equal to about a ſhilling of our pre- 
ſent money. The weregild of a ſubject was paid entirely to the 
relations-of the party ſlain but that of the king was divided; 
one half being paid to the public, the other to the royal family, 
ce Ty. | 
In Turkey this principle is Nill carried fo far, that even |, 
murder is never proſecuted by the officers of the government, as 
with vs, It is th-;bufineſs of the next relations, and them only, 
to revenge the-ſlaughter of their kinſmen ; and if they rather 
choote (as they generally do) to compound the matter for mo- 
vey, nothing more is ſaid about it. (Lady M. W. Montague, I. 42.) 
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theſe offences by degrees grew no longer redeemable, 
the private proceſs was ſtill continued, in order to inſure 
the infliction of puniſhment upon the offender, though 
the party injured was allowed no pecuniary compenſa- 
tion for the offence. ; 9 

But, though appeals were thus in the nature of pro- 
ſecutions for ſome atrocious injury committed more im- 
mediately againſt an individual, yet it alſo was antiently 
permitted, that any ſubject might appeal another ſub- 
ject of high-treaſon, either in the courts of common 
law , or in parliament, or (for treaſons committed be- 
yond the ſeas) in the court of the high conſtable anc 
marſhal. The cognizance of appeals in the latter ſtill 
continues in force; and ſo late as 1631 there was a 
trial by battel awarded in the court of chivalry, on ſuch 
an appeal of treaſon *: but that in the firſt was virtually 
aboliſhed 7 by the ſtatutes 5 Edw. III. c. 9. and 25 
-Edw. III. c. 24. and in the ſecond ex7re/sly by ſtatute 
1 Hen. IV. c. 14. So that the only appeals now in force, 
| for things done within the realm, are appeals of felony 
and mayhem. | | 

An appeal of felony may be brought for crimes com - 
mitted either againſt the parties themſelves, or their re- 
lations. The crimes againſt the parties themſelves are 
Jarciny, rape, and arſon, And for theſe, as well as for 
- mayhem, the perſons rebbed, raviſhed, maimed, or 
whoſe houſes are burnt, may inſtitute this private pro- 
ceſs. The only crime againſt one's rclation, for which 
au appeal can be * * is that of Illing him, by 
Either murder or manſlaughter. But this cannot be 
brought by every relation: but only by the wife for 
he death of her huſband, or by the heir male ſor the 
eder of his anceſtor ; which heirſhip was alſo confined, 
by an ordinance of kirg Henry the firit, to the four 
neareſt degrees of blood . It is given to the wiſe, on 
account of the loſs of her huſband : the-efore, if ſhe 
marries again, before or pending her appeal, it is loſt 
and gone ; or, if ſhe marries after judgment, ſhe ſhall. 
not demand execution. The heir, as was faid, 
muſt alſo be heir male, and ſuch a one as was the 

Britt. c. 22. Y 1 Hal. P*C, 349. 

= By Dor ald lord Rae againſt * Mirr. c. 2. f. 7. 
David Ramſay. (Ruſhw, vol. 2 
part, 2. pag. 11a.) | 


next heir by the courſe of the common law, at the 
time of the killing of the anceſtor, But this rule has 
three exceptions: 1. If the perſon killed leaves an 
innocent wiſe, ſne only, and not the heir, ſhall have 
the appeal : 2. If there be no wife, and the heir be ac- 
cuſed of the murder, the perſon, who next to him 
| would have been heir male, ſhall bring the appeal: 3. 
If the wife kills her huſband, the heir may appeal her 
of the death. And, by the ſtatute of Glouceſter, 
6 Edw. I. c. g. all appeals of death muſt be fued within 
a year and a day after the completion of the felony by 
the death of the party: which ſeems to be only decla- 
ratory of the old common law; for in the Gothic con- 
ſtitutions we find the fame, © praeſcriptio annalis, quae 
currit adverſus actorem, fi de homicidia ei non conſtet intra 
annum a cuede fata, nec geunquam- interea arguat et 
accuſet . | | TY 
| Theſe appeals may be brought, previous to any in- 
dictment; and, if the appellee be acquitted thereon, 
he cannot be aſterwards indiQed ſor the ſame offence. 
In like manner as by the-old Gothic conſtitution, if any 
offender gained a verdict in his favour, when proſecuted 
by the party injured, he was alſo underſtood to be 
scquitted of any crown proſecution ſor the fame of- 
lence ® : but, on the contrary, if he made his peace 
with the king, ſtill he might be profecuted at the ſuit 
of the party. And ſo, with us, if a man be acquitted 
on an indictment of murder, or found guilty, and par- 
doned. by the king, ft1i] be ought not (in ſtrictneſs) to 
0 at large, but be impriſoned or let to bail till the 
year and day be paſt, by virtue of the ſtatute 3 Nen. 
VII. c. 1. in order to be forthcoming to anfwer any 
appeal ſor the ſame ſelony, not having as yet been 
puniſhed ſor it: though, if he bath been found guilty 
of manſlaughter on an indiftment, and hath had the 
benefit of clergy, and ſuffered the judgment of the 
law, be cannot afterwards be appealed; for it is a 
niaxim in law, that nemo bis punitur pro eodem delido.” 
Before this ſtatute was made, it was not uſual to indi 
a a man for homicide within the time limited for appea)s; 
which produced very great inconvenience, of which 
more hereafter ©, 5 | 
a Stiernh, de jure Goth. J. 3. c 4+ © See page 335. 
v Ibid, J. 1. Fog 85 25 e 
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If the appellee be acquitted, the appellor (by virtue 
of the ſtatute of Weſtm. 2. 13 Edw. I. c. 12.) ſhall 
ſuffer one year's impriſonment, and pay a fine to the king, 
beſides reſtitution of damages to the party for the impri- 
ſonment and infamy which he has ſuſtained : and, if the 
appellor be incapable ro make reſtitution, his abettors 
ſhall do it for him, and alſo be liable to impriſonment. 
This proviſion, as was foreſeen by the author of Fleta a, 
proved a great diſcourage ent to appeals ; ſo that hence- 
forward the ceaſed to be in common uſe. 

If the appellee be found guilty, he ſhall ſuffer the 
ſame judgment, as if he had been convicted by indict- 
ment : but with this remarkable difference ; that on an 
ind ictment which is at the ſuit of the king, the king may 
pardon and remit the execution ; on an appeal, which 
is at the ſ it of a private ſubject, to make an atonement 
for the private wrong, the king can no more pardon it, 
than he can remit the damages recovered on an tion of 
battery e. In like manner as, while the weregild con- 
rinued to be paid as a fine for homic de, it could not be 
remitted by the king's authority f. And the antient 
uſage was. ſo late as — the fourth's time, that all 
the relations oi the ſlain ſhould drag the appel lee to the 
place of execution : a cuſtom, founded upon that ſa- 
vage ſpirit of family reſentment, which prevailed uni- 
verſally through Europe after the irruption of the nor- 
thern nations; and is peculiarly attended to in their ſe- 
veral codes of law; and which prevails even now 
among the wild untutored inhabitants of America: as 
if the finger of nature had pointed it out to mankind, in 
their rude and uncultivated ſtate b. However, the pu- 
niſhment of the offender may be remitted and diſcharg- 
ed by the concurrence of all parties intereſted ; and as 
the king by his pardon may fruſtrate an indiment, ſo 


4. 3. c. 34. $- 43:  * II Hen. IV. 12. 3 Inſt. 131. 
2 Hawk. P. C. 392. Robertſon. Cha. V. i. 45 
b LL. Edm. 8. 3. . | F 
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the appellant by his releaſe may diſcharge an appeal i: 
&« nam quilibet poteſt renuneiare juri pro ſe introducto 
Theſe are the ſeveral methods of proſecution inſtituted 
by the laws of England for the puniſhment of offences; ; 
of which that by indiQtment is the moſt general 1 
ſhall therefore confine my ſubſequent obſervations prin- 
cipally to this method of proſecution ; remarking by the 
way the moſt material variations that may ariſe, from 
the method of proceeding by either information or 
appeal, | 5 


5 5 I Hal. P. en 9. 
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CHAPTER THE TWENTY-FOURTH. 
or PROCESS vyon INDICTMENT. 


E are next, in the fourth place, to inquire into 
the manner of iſſuing proce/s, after indictment 
found, to bring in the accuſed to anſwer it. We have 
hitherto uppoſed the offender in cuſtody before the find- 
ing of the indiQtment ; in which caſe he is immediately 
(or as ſoon as convenience permits) to be arraigned 
thereon, But if he hath fled, or ſecretes himſelf in ca- 
pital caſes ; or hath not, in ſmaller miſdemeſnors, been 
bound over to appear at the aſſiſes or ſeſſions, ſtill an in- 
dictment may be preferred againſt him in his abſence ; 
ſince, were he preſent, he could not be heard before the 
grand jury againſt it And, if it be found, then proceſs 
muſt iſſue to bring him into court; for the indictment 
cannot be tried, unleſs he perſonally appears: accord- 
ing to the rules of equity in all caſes, and the expreſs 
proviſion of ſtatute 28 Edw, III. c. 3 in capital ones, 
that no man ſhall be put to death, without being 
brought to anſwer by due proceſs of law, 
The proper proceſs on an indictment for any petty 
miſdemeſnor, or on a penal ſtatute, is a writ of venire 
facias, which is in the nature of a ſummons to cauſe the 
party to appear And if by the return to ſuch wenire 
it appears, that the party hath lands in the county 
whereby he may be diſtreined then a difireſs infinite 
ſhall be iſſued from time to time till he appears But 
if the theriff returns that he hath no lands in his baili- 
wick, then (upon his non- appearance) a writ of cgpias 
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ſhall iſſue, which commands the ſheriff to take his 

body, and have him at the next aſſiſes; and if he cannot 
be taken upon the firſt capias a ſecond, and a third ſhall 
iſſue, called an alias, and a pluries capias. But, on in- 
dictments for treaſon or felony, a capias is the firſt pro- 
ceſs : and for treaſon or homicide, only one ſhall te 
allowed to iſſue“, or two in the caſe of other felonies, by 
ſtatute 25 Edw. III. c. 14. though the ulage is to ſſue 
only one in any felony; the proviſions of this ſtatute be- 
ing in moſt caſes found impraQticable ®, And fo, in the 
caſe of miſdemeſnors, it is now the uſual practice for 
any judge of the court of king's bench, upon certificate 
of an inditment found, to award a writ of capias 
immediately, in order to bring in the deſendant. But 
if he abſconds, and it is thought proper to purſue him 
to an outlawry, then a greater exaCtneſs is neceſſary, 
For, in ſuch caſe, after the ſeveral writs have iſſued in 
a regular number, according to the nature of the re- 
ſpeQive crimes, without any effect, he offender ſhall 
be pur in the exigent in order to his outlawry : that is, 
he ſhall be exaCted, proclaimed, or required to ſurren- 
der, at five county courts; and if he be returned quinto 
exactus, aud does not 2ppear at the fifth exaction or re- 
quiſition then he is adjudged to be outlawed, or put out 
of the protection of the law; ſo that he is incapable of 

taking the benefit of it in any reſpect, either by bringing 
a ions or otherwiſe. 

The puniſhment, for outlawries upon indictments for - 
miſdemeſnors, is the ſame as for outlawries upon civil 
actions; (of which, and the previous proceſs by writs 
of capias, ex. gi facias, and preclamation, we ſpoke in the 
preceding book ©) wiz. forfeiture of goods and chattels. 
But an outlawry in treaſon or felony amounts to a con- 
viction and attainder of the offence charged in the in- 
diAment, as much as if the offender had been ſound 
guilty by his country. His life is however till under 
the protection of the law, as hath formerly been ob- 


„ dce append, F. 1, e © See Vol. III. pag. 283, 4. 
» Hal. P. C. 195, 2 Hal. P. C. 205. 
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ſerved t ſo that though antiently an outlawed felon was 
ſaid to have caput lupiuum, and might be knocked on the 
head like a wolf, by any one that ſhould meet him b; 
becauſe, having renounced all law, he was to be dealt 
with as in a ſtate of nature, when every one that ſhould 
find him might ſlay him: yet now, to avoid ſuch inhu- 
manity, it is holden that no man is entitled to kill him 
wantonly or wilfully; but in ſo doing is guilty of mur- 
der i, unleſs it happens in the endeavour to apprehend 
him's, For any perſon may arreſt an outlaw on a cri- 
minal proſecution, either of bis own head, or by writ 
or warrant of capias utlagatum in order to bring him 
to execution. But ſuch outlawry may be frequently 
reverſed by writ of error ; the proceedings therein be- 
ing (as it is fit they ſhould be) exceedingly nice and cir- 
cumſtantial; and, if any ſingle minute point be omitted 
or miſconducted, the whole outlawry is illegal, and may 
be reverſed: upon which reverſal the party accuſed is 
admitted to plead to, and defend himſelf againſt, the 
indictment. | | 
Thus much. for proceſs to bring in the offender after 
indictment found: during which ſtage of the proſecution 
it is, that writs of certiorari facias are uſually had, 
though they may be had at any time before rial, to 
certify and remove the indictment, with all the proceed- 
ings thereon, from any inferior court of criminal juriſ- 
diQtion into the court of king's bench; which is the ſo- 
vereign ordinary court of juſtice in cauſes criminal, 
And this is frequently done for one of theſe four pur- 
poſes ; either, 1. To confider and determine the vali- 
dity of appeals or indictments and the proceedings 
"thereon ; and to quaſh or confirm them as there is 
cauſe: or, 2. Where it is ſurmiſed that a partial or in- 
ſufficient trial will probably be had in the court below, 
the indictment is removed, in order to have the priſoner 
or defendant tried at the bar of the court of king's . 
bench or before the juſtices of niſi prius : or, 3. It is ſo 
removed, in order to plead the king's pardon there: or, 4. 
To flue proceſs of outlawry againſt the offender, in thoſe 


| x See page 178, | i 1 Hal. P. C. 497. 
> Mirr, c. 4. §. 4. Co. Litt. 128, * Bracton. fel. 125. 
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counties or places where the proceſs of the inferior judges 
will not reach himi. Such writ of certiorari, when 
iſſued and delivered to the inferior court for removing 
any record or other proceeding, as well upon indictment 
as otherwiſe, ſuperſedes the juriſdiQtion of ſuch inferior 
court, and makes all ſubſequent proceedings therein en- 
tirely erroneous and illegal; unleſs the court of kings 
bench remands the record to the court below, to be there 

tried and determined. A certiorari may be granted at 
the inſtance of either the proſecutor or the defendant : 
the former as a matter of right, the latter as a matter 
of diſcretion ; and therefore it is ſeldom granted to re- 
move indictments from the juſtices of gaol delivery, or 
after iſſue joined or confeſſion of the fact in any of the 
courts below &. | | — 8 

At this ſtage of proſecution allo it is, that ind ictments 
found by the grand jury againſt a peer muſt in conſe- 
quence of a writ of certiorari be certified and tranſmit- 
ted into the court of parliament, or into that of the lord 
high ſteward of Great Britain; and that, in places of 
excluſive uriſdiction, as the two univerſities, indiQments 
muſt be delivered (upon challenge and claim of cogni- 
zance) to the courts therein eſtabliſhed by charter, and 
confirmed by act of parliament, to be there reſpectively 
tried and determined. 5 


” 


i 2 Hal, P. C. 210. *2 Hawk, F. C. 285, 4 Burr. 74g, 
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CHAPTER THE TWENTY-FIFTH: 


OF ARRAIGNMENT, AND 115 
5 I N C1 D . 


[7 HEN che offender either appears voluntarily to 
brought in upon criminal proceſs to anſwer it in the pro- 
per court, he is immediately to be arraigned thereon ;. 
which is the fifth ſtage of criminal proſecution, 

To arraign, is nothing elſe but to call the priſoner to 
the bar of the court, to anſwer the matter charged upon 
him in the indictment. v. The priſoner is to be called 
to the bar by his name; and it is laid down in our an- 
tient books æ, that, though under an inditment of the 
higheſt nature, he muſt be brought to the bar without 
Irons, or any manner of ſhackles or bonds; unleſs there 
be evident danger of an eſcape, and then he may be ſe- 
cured with irons, But yet in Layer's caſe, A. D. 1722. 
a difference was taken between the time of arraignment, 
and the time of trial: and accordingly the priſoner 
ſtood at the bar in chains during the time of his arraign- 
ment J. 


w 2 Hal. P. C. 216. -  Staundf, P. C. 78. 3 Inſt. 34. 
* Bract. J. 3. de coron. e. 18. Kel. 10. 2 Hal. P. C. 219. 2 
F. 3. Mirr. c. 5. ſe, 1. $. 54. Hawk. P. C. 308. 

Flet, J. 1. c. 31. f. 1. Brit. c. 5. „State Trials, VI. 230. 


an indictment, or was before in cuſtody, or is 
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When he is brought to the bar, he is called upon by 
name to hold up his hand: which though it. may ſeem a 
trifling circumſtance, yet is of this importance, that by 
the holding up of his hand conflat de perſma, and he 
owns himſelf to be of that name by which he is called®. 
However it is not an indiſpenſable ceremony ; for, being 
calculated merely for the purpoſe of identifying the 
perſon, any other acknowledgment will anſwer the pur- 
poſe as well : therefore, if the priſoner obſtinately and 
contemptuouſly refuſes to hold up his hand, but con- 
ſeſſes he is the perſon named, it is fully ſufficient e. 

Then the indictment is to be read to him diſtinctly in 
the Engliſh tongue, (which was law, even while all 
other proceedings were in Latin) that he may fully 
underſtand his charge. After which it is to be demand- 
ed of him, whether he be guilty of the crime, whereof 
he ſtands indicted, or not guilty, By the old common 
law the acceſſory could not be arraigned till the princi- 
pal was attainted ; unleſs he choſe. it, for he might 
waive the benefit of the law: and therefore principal 
and acceſſory might, and may ſtill, be arraigned, and 
plead, and alſo be tried together. But otherwiſe, if 
the principal had never been indicted at all, had ſtood - 
mute, had challenged above thirty-five jurors peremp- 
torily, had claimed the benefit of clergy, had obtained 
a pardon, or had died before attainder, the acceſſory in 
any of theſe caſes could not be arraigned : for nen con- 


ſtitit whether any felony was committed or no, till he 


principal was attainted ; and it might ſo happen that the 
acceſſory ſhould be convicted one day, and the princi- 


pal acquitted the next, which would be abſurd. How- _ 


ever, this abſurdity could only happen, where it was 
poſſible, that a trial of the principal might be had, 
ſubſequent to that of the acceſſory : and therefore the 
law ſtill continues, that the acceſſory ſhall not be tried, 
ſo long as the principal remains liable to be tried here- 
| after, But by ſtatute 1 Ann. c. 9. if the principal be 


9 : Hal, P. C. 219. * Raym, 408. 
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be once convicted, and before attainder, (that is, before 
he receives judgment of death er outlawry) he is deli - 
vered by pardon, the benefit of clergy, or otherwiſe ; 
or if the principal ſtands mute, or challenges peremp- 
torily above the legal number of jurors, ſo as never to 
be convicted at all ; in any of theſe caſes, in which no- 
ſubſequent trial can be had of the principal, the acceſ- 
ſory may be proceeded againſt, as if the principal felon 
had been attainted ; for there is no danger of future 
contradiction. And upon the trial of the acceſſory, as 
well after as before the conviction of the principal, it 
ſeems to be the better opinion, and founded on the true 
ſpirit of juſtice 5, that the acceſſory is at liberty (if he 
can) to controvert the guilt of his ſuppoſed principal, 
and to prove him innocent of the charge, as well in point 
of fact as in point of law, | 

When a criminal is arraigned, he either and mute, 
or confeſſes the fact; which circumſtances we may call 
incidents to the arraignment : or elſe he pleads to the in- 
dictment, which is to be conſidered as the next ſtage of 
proceedings. But firſt, let us obſerve theſe incidents to 
the arraignment, of ſtanding mute, or confeſſion. | 

I. Regularly a priſoner is ſaid to ſtand mute, when, 
being arraigned for treaſon or felony, he either, 1, 
Makes no anſwer at all : or, 2. Anſwers foreign to the 
purpoſe, or with ſuch matter as is not allowable; and 
will not anſwer otherwiſe : or, 7 Upon having pleaded 
not guilty, refuſes to put himſelf upon the country b. 
If he ſays nothing, the court ought ex cio to impanel 
a jury to inquire whether he ſtands obſtinately mute, or 
wi or he be dumb ex wi/fitatione Dei. if the latter 
appears to be the caſe, rhe judges of the court (who are 
to be of counſel for the priſoner, and to ſee that he hath 
Jaw and juſtice) ſhall proceed to the trial, and examine 
all points as if he had pleaded not guilty i. But whe- 
ther judgment of death can be given againſt ſuch, a pri- 


x Foſter. 36 c, Cc. 12 Hawk. P. C. 327. 
h 2 Hal. P.C 316. ; 
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ſoner, who hath never pleaded, and can ſay nothing ia 
arreſt of judgment, is a point yet undetermined 1. 
If he be found to be obſtinately mute, (which a pri- 
ſoner hath been held to be, that hath cut out his own 
tongue &,) then, if it be on an indictment of high trea- 
ſon, it hath long been clearly ſettled that ſtanding 
mute is equivalent to a conviction, and ſhall receive the. 
ſame judgment and execution I. And as in this the 
higheſt crime, ſo alſo in the loweſt ſpecies of ſelony, 
wvis. in petit larciny, and in all miſdemeſnors, ſtanding 
mute hath always been equivalent to conviction. But 
upon appeals or indictments for other felonies, or petit 
treaſon, the priſoner was not, by the antient Jaw, 
looked upon as convicted, fo as to receive judgment 
for the ſelony; but ſhould, for his obſtinacy, have re- 
ceived the terrible ſentence of penance, or peine (which, 
as will appear preſently, was probably nothing more 
than a corrupted abbreviation of pri/one) forte et dure. 
Before this was pronounced the priſoner had not only 
trina admonitio, but alſo a reſpite of a few hours, and 
the ſentence was diſtinctly read to him, that he might 
know his danger : and, after all, if he continued ob- 
| ſtinate, and his offence was clergyable, he had the be- 
- nefit of his clergy allowed him: even though he was 
too ſtubborn to pray it a. Thus tender was the law of 
inflicting this dreadful puniſhment: but if no other 
means could prevail, and the priſoner (when charged 
with a capital felony) continued ſtubbornly mute, the 
judgment was then given againſt him, without any di- 
titinetion of ſex or degree. A judgment, which was 
purpoſely ordained whe exquiſitely ſevere, that by that 
very means it might rarely be put in execution, 
The rack, or queſtion, to extort a confeſſion from 
criminals, is a practice of a different nature: is hay». 


i 2 Hal, P. C. 317. = 2 Hal. P. C. 320. 


* Inſt, 178. | » 2 Hal, P. C. 321, 4 Haut. 
' 2 Hawk, P. C. 329, 2 Hal, P. C. 332. | 


P. C. 31. 
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ing been only uſed to compel a man to put himſelf upon 


his trial; hat being a ſpecies of trial in itſelf. And 


the trial by rack is utterly unknown to the law of Eng- 
land; though once when the dukes of Exeter and 
Suffolk, and other miniſters of Henry VI. had laid a 
deſign to introduce the civil law into this kingdom as 
the rule of government, for a beginning thereof they 
erected a rack for torture; which was called in deriſion 
the duke of Exeter's daughter, and ſtill remains in the 


tower of London „: where it was occaſionally uſed as 


an engine of ſtate, not of law, more than once in the 
reign of queen Elizabeth *, But when, upon the 


aſſaſſination of Villiers duke of Buckingham by Felton, 


it was propoſed in the privy council to put the aſſaſſin 
to the rack, in order to diſcover his accomplices : the 
judges, being conſulted, declared unanimouſly, to their 
own honour, and the honour of the Engliſh law, 
that no ſuch proceeding was allowable by the laws of 
England 9, It ſeems attoniſhing that this uſage, of ad- 
miniſtering the torture, ſhould be ſaid to ariſe from a 
tenderneſs to the lives of men: and yet this is the rea- 
ſon given for its introduction in the civil law, and its 
havent adoption by the French and other foreign 

nations : vis. becauſe the laws cannot endure that 
any man ſhould die upon the evidence of a falſe, or 
even a ſingle witneſs; and therefore contrived this 
method that innocence ſhould manifeit itſelf by a ſtout 
denial, or guilt by a om confeſſion. Thus rating a 
man's virtue by the hardineſs of his conſtitution, and 
his guilt by the ſenſibility of his nerves !/—But there 


needs only to ſtate — , in order moſt effectu- 


ally to expoſe, this inhuman ſpecies of merey: the un- 
certainty of which, as a teſt and criterion of truth, was 


long ago very elegantly pointed out by Tully : though 


* 43 Inſt, 35. c 1 Cod. I, 9. 4. 41. J. 8. Et. 
- Þ Barr. 92. 496. 47+ 1. 16. Forteſc, de LL, Ang. 

* Ruſhw, Coll. i. 638. c. 22, 

»The marquis Becearia, (ch. 16.) in an exquiſite piece of 
raillery, has propoſed this problem, with a gravity and preciſion 
that are truly mathematical: the force of the muſcles and the 
* ſenſibility of the nerves of an innocent perſon being given, it 
** js required to find the degree of pain, neceſſary to make him 
*« confeſs himſelf guilty of a given crime. 
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he lived in a ſtate wherein it was uſual to torture ſlaves 
in order to furniſh evidence: tamen, ſays he, i/la © 
* tormenta gubernat dolor, moderatur natura cujuſque - 
„ tum animi tum corporis, regit quaefitor, flectit libido, 

„ corrumpit ſpes, infirmat metus ; ut in tot rerum angu= 
* fliis nilil wveritati loci relinquatur © “ TERRY 
The Engliſh judgment of penance for ſtanding mute * 
was as follows: that the priſoner be remanded: to the 
priſon from whence he came ; and put into a low, dark 


chamber; and there be laid on his back, on the bare 


floor, naked, unleſs where decency forbids ; that there 
be placed upon his body as great a weight of iron as 
he could bear, and more ; that he have no ſuſtenance, 
fave only, on the firſt day, three morſels of the worſt 
bread; and, on the ſecond day, three draughts of 
ſtanding water, that ſhould be neareſt to the priſon 
door; and in this ſituation this ſhould be alternately 
his daily diet, all he died, or (as antiently the judgment 
ran) till he anſwered*, 37 | 
It hath been doubted whether this puniſhment ſub- 
'fiſted at the common law *, or was introduced in con- 
ſequence of the ſtatute Weſtm. i. 3 Edw. I. c. 12*. 
which ſeemsto be the better opinion. For not a word 
of it is mentioned in Glanvil or Bracton, or in any an- 
tient author, caſe, or record, (that hath yet been pro- 
duced) previous to the reign of Edward l: but there 
are inſtances on record in the reign of Henry III, 
where perſons accuſed of feleny, and ſtanding mute, 
were tried in a particular manner, by two ſucceſlive 
juries, and convicted; and it is aſſerted by the judges 
in 8 Hen. IV. that, by the common law before the ſta- 
ture, ſtanding mute on an appeal amounted to a convic- 
tion of the loop *, This ſtatute of Edward I, directs 
Auch perſons ** as will not put themſelves upon inqueſts 


Pro Sulla 28. . *Staundf. P. C. 149. Barr. 32. 

2 Hal. P. C. 319. 2 Hawk, Emlya on 2 Hal. P. C. 3zaa. 
P. C. 329. Al common ley, avant le flatute 

Britton. c. 4 & 22. Flet. J. de . 1. c. 12. fl qſcun uſt 
1. c. 34. §. 33+ eſtre appeal, et uſt eftre mute, ill 

* 2 Inſt, 179, 1 Hal. P. C. ſerra convi&. de felony, (M. 8 Hin. 
322, 2 Hawk. P. C. 330. Ip, 2.) 
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5 of felovies before the judges at the ſuit of the king, 
* to be put into hard and ſtrong priſon ſeient mys en 
%a priſone fort et dure) as thoſe which refuſe to be at 
© the common law of the land.” And, immediately 
this ſtatute, the form of the judgment appears in 
Fleta and Britton to have been only a very ftrait con- 
finement in priſon, with hardly any degree of ſuſte- 
nance; but no weight is directed to be laid — 
body, ſo as to haſten the;death of the miſerable fuf- 
ferer ; and indeed any ſurcharge of puniſnment on 
ſons adjudged to penance, ſo as to ſhorten their lives, 


is reckoned by Horne in the mirror“ as a ſpecies of 


criminal homicide. It alſo clearly appears, by à re- 
cord of 3i Edw. IIIb, that the priſoner might then 
poſſibly ſabſſt for forty days under this lingering pus» 


niſhment. I ſhould therefore imagine that the practice 


of loading him with weights, or, as it was uſually 
called, prefing him to death, was gradually introduced 
between 31 Faw. HI. and 8 Hen, IV. at which Jaſt 
period it firſt appears upon our books® ; being intended 
as a ſpecies of mercy to the delinquent, by delivering 


him the ſooner from his torment : and hence preſume 


it alſo was, that the duration of the penance was then 
firſt & altered; and inſtead of continuing ri he. ans 


| Fevered, it was directed to continue 2] he died, which 
_ muſt very ſoon happen under an enormous preſſure. 


Theuncertainty of its original, the doubts that were 


conceived of its legality, and the repugnance of its the- 


ory (for it rarely was carried into practice) to the hu- 
manity of the laws of England, all concurred to re- 
quire a legiſlative abolition of this cruel proceſs, and a 
reſtitution of the antient common law; whereby the 
ſtanding mute in felony, as well as in treaſon and in 
treſpaſs, amounted to a confeſſion of the charge. Or, 
if the corruption of the blood and the conſequent 
eſcheat in felony had been removed, the judgment 
of peine forte et dure might perhaps have fill 


ach. . F 9. 1. fuit dit, gue le contraird ait 
b6 Rym, 13. ere fait devant ces beurs, (Ibid, 2.) 
© Yearb, 8 Hen, IV. 1, | 123 


* 0 
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ſtill innocently remained as a monument of the ſavage 
,rapacity with which the lordly tyrants of feodal anti- 
quity hunted after eſcheats and forfeitures; ſince no one 
would ever have been tempted to under, o fuck a horrid 
alternative. For the law was, that by ſtanding mute, 
and ſuffering} this heavy penance, the judgment, and of 
courſe the corruption of the blood and efchear of the 
lands, were ſaved in felony and petit treaſon ; though 
not the forfeiture of the goods: and therefore this linger- 
ing puniſhment was probably introduced, in order to 

extort a plea ; without which it was held that no judg- 
ment of death could be given, and ſo the lord loſt his 
eſcheat. But in high treaſon, as ſtanding mute is equi- 
valent to a conviction, the ſame judgment, the ſame 
corruption of blood, and the _ ſame forfeitures always 
attended it, as in other caſes of conviction a. And very 
lately, to the honour of our laws, it hath been enacted 
by ſtatute 12 Geo. III. c. 20. that every perſon who, 
being arraigned for felony or piracy, ſhall ſtand mute, 
or not anſwer directly to the offence, ſhall be convicted 
of the ſame; and the ſame judgment and execution 
(with all their conſequences in every reſpeR) ſhall be 
thereupon awarded, as if the perſon had been convicted 
by verdict or confeſſion of the crime. And thus much 
for the demeanor of a priſoner upon his arraignment, 
by ſtanding mute; which now, in all caſes, amounts to 
a conſtructive confeſſion. 

11. The other incident to arraignments excluſive of 
the plea, is the priſoner's actual confeſſion of the indict- 
ment. Upon a ſimple and plain confeſſion, the court 
hath nothing to do but to !faward judgment: but it is 
uſually very backward in receiving and recording ſueh 
confeſſion, out of tenderneſs to the life of the ſubjeR ; 
and will generally adviſe the priſoner to retra& it, and 
plead to the indictment o. 

But there is another ſpecies of confeſſion, which we 
read much of in our antient books, of a far more com- 


plicated kind, which is called afprovement. And that is 
* 2 Hawk, P. C. 331, 22 Hal. F. C. 22;. | 
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hen a perſon, indicted of treaſon or felony; and ar- 


raigned for the ſame, doth confeſs the fact before plea 


pleaded ; and appeals: or accuſes others, his hᷣceom- 
palices, of the ſame crime, in order to obtain his pardon. 


In this caſe he is called an apprewer or prover, probator, 
and the party appealed or accuſed is called the appellee, 


Such approvement can only be in capital offences; and 
it is, as it were, equivalent to an indictment, ſince the 


appellee is.equally called upon to anſwer it: and if he | 


| hath no reaſonable and legal exceptions to make to tbe 
perſon of the approver, which indeed are very nume- 
rous, he muſt put himſelf upon his trial, either by 
battel, or by the country; and, if vanquiſhed or found 
_guiity, muſt ſuffer the judgment of the law, and the 
approver ſhall have his pardon ex debito juſtiliae. On 


the other hand, if the appellee be conqueror, or ac- 
quitted by the jury, the approver ſhall rec<1.e judg- 
ment to be hanged, upon his own confeſſion of the in- 
dictment; for the condition of his pardon has failed, 
7/2, the convicting of ſome other perſon, and therefore 


his conviction remains abſolute, | 


But it is purely in the diſcretion of the court to 


permit the approver thus to appeal, or not; and, in 


fact, this courſe of admitting approvements hath been 


long diſuſed: for the truth was, as fir Matthew Hale 


obſerves, that more miſchief hath arifen ro good men 


by theſe kird of approvements, upon falſe and malici- 


ous accuſations of deſperate villains, than benefit tothe 
public by the diſcovery and conviction of real offen- 


ders, And therefore, in the times when ſuch appeals 


were more frequently admitted, great ftrictnefs of 
nicety was held therein 4; though, fince their diſconti- 
nuance, the doctrine of approvements is become a 
matter of more curioſity than uſe. I ſhall only ob- 
ſerve, thatali the good, whatever it be, that can be ex- 
peed from this method of approvement is fully pro- 


- vided for in the caſes of coining, robbery, burglary, 


houſe-breaking, horſe-flealing, and larciny to the 
value of five thillings from ſhops, warehoules, ſtables, 
and coach-houſes, by ſtatutes 4 & 5 W. & M. c. 8. 


* 2 Hal. P. C. ch. 29. 2 Hawk, P. E. ch. 24. 
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6 X 7 W. III. c. 17. 10 & 11 W. III. c. 23. and 
5 Ann, c. 31. which enaR, that, if any ſuch offender, 
being out of priſon, ſhall diſcover two or more perſons, 
who have committed the like offences, ſo as they may 
be convidted thereof; he ſhall in caſe of burglary or 
houſebre: king receive a reward of 401, and in general 
be entitled to a pardon of all capital offences, except- 
ing only murder and treaſon ; and of them alſo in the 
ls of coining ®. And if any ſuch perſon, having fe- 
loniouſly ſtolen any lead, iron, or other metals, ſhall 
diſcover and convict two offenders of having illegally 
bought or received the ſame, he ſhall by virtue of ſta- 
tute 29 Geo. II. c. 30. be pardoned for all ſuch felonies 
committed before ſuch diſcovery. It hath alſo been 
uſual for the juſtices of the peace, by whom any per- 
ſons charged with felony are committed to gaol, to ad- 
mit ſome one of their accomplices to become a witneſs 
(or, as it is generally termed, king's evidence) againit 
his fellows ; upon an implied confidence, which the 
judges of gaol delivery have uſually countenanced and 
adopted, that if ſuch aecomplice nukes a full and com- 
plete diſcovery of thut and of all other felonics to which 
he is examined by the magiſtrate, and afterwards gives 
his evidence without prevarication or fraud, he thall 
not himſelf be proſecuted for that or any other offence 
of the ſaine degree i. | | " 


k The pardon for diſcovering offences againſt the cainage act 
of 15 Geo, II. c. 28. extends only to all ſuch offences. | 

i The King v. Rudd; Mich. 16 Geo, III; on a caſe reſerved 
from the Old Bailey, Oct. 1775. | 
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CHAPTER THE TWENTY-SIXTH. 
or PLEA, A ISSUE. 


E are now to confider the plea of the priſoner, 
or defenſive matter alleged by him on his ar- 


raignment, if he does not confeſs, or ſtand mute. This 


is either, 1. A plea to the juriſdiction; 2. A demurrer; 
3 A plea in abatement; 4. A ſpecial plea in bar; or, 


5. The general iſſue. 


Formerly there was another plea, now abrogated, 
that of ſanfuary ; which is however neceſſary to be 
lightly touched upon, as it may give ſome light to many 
parts of our. antient law: it being introduced and con- 


tinued during the ſuperſtitious veneration that was 


id to conſecrated ground in the times of popery, 


a 

| Fir then, it is to be obſerved, that if a perſon accuſed 
of any crime (except treaſon, wherein the crown, and 
ſacrilege, wherein the church, was too nearly concern- 


ed) had fled to any church or churchyard, and- within 
forty days after went in ſackcloth and confeſſed hiulelf 
guilty beſore the coroner, and declared all the parti- 
cular circumſtances of the offence ; and thereupon 
took the oath in that caſe provided, wiz. that he ab- 
jured the realm, and would depart from thence forth- 
with, at the port that ſhould be aſſigned him, and 


would never return without leave ſrom the king; he 


by this means ſaved his life, if he obſerved the condi- 
tions of the oath, by going with a crofs in his 


e 26 „ 3222 


hand and with all convenient ſpeed, to the port aſſigned, 


and embarking. For if, during this forty days privilege 
of ſanctuary, or in his road to the ſea fide, he was ap- 


e e and arraigned in any court for this felony, 


might plead the privilege of ſanctuary, and had a 
right to be remanded, if taken out againſt his will e. 
Bur by this abjuration his blood was attainted, and he 


| forfeited all his goods and chattels v. The immunity 


of theſe privileged places was very much abridged by 
the ſtatutes 27 Hen. VIII. c. 19 and 32 Hen. VIII. c. 
12. And now, by the ſtatute 21 Jac. I. c. 28. all pri- 


vilege of ſanctuary, and the abjuration conſequent 


thereon, is utterly taken away and aboliſhed. 
Formerly alſo the benefit of clergy uſed to be pleaded 
beſore trial or conviction, and was called a declinatory 


plea 3 which was the name alſo given to that of ſane- 


tuary ©. But, as the priſoner upon a trial has a chance 
to be acquitted, and totally diſcharged ; and, if con- 


victed of a clergvable felony, is entitled equally to his 
clergy after as before conviction ;- this courſe is ex- 
tremely diſadvantageous; and therefore the benefit of 


clergy is now very rarely pleaded ; but, if found re- 
quiſite, is prayed by the convict before judgment is 
paſſed upon hin. 

I proceed therefore to the five ſpecies of pleas, be- 
fore-mentioned, 7 


I. A plea to the juriſuidion, is where an indiament is | 
taken before a court, that hath no cognizance of the 


offence ;' as if a man be indiQed for a rape at the ſhe- 


riff 's tourn, or ſor treaſon at the quarter- ſeſſions: in 


theſe, or ſiinilar caſes, he may except to the juriſdiftion 
of the court, without anſwering at all to the crime 
alleged 4. | 

II. A demurrer to the indictment. This is incident to 


criminal caſes, as well as civil, when the ſact as alleged 


»Mirr. c. 1. S. 13. 2 Hawk, 2 Hal. P. C. 236. 


F. C. 335. bid. 256. 


_ »Þ 2 Hawk, P. C. 52. 
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is allowed to be true, but the priſoner joins iſſue upon 
ſome point of law-in.the indictment, by which he in- 
fiſts that the fact, as ſtated, is no felony, treaſon, or 
whatever the crime is alleged to be. Thus, for in- 


ſtanee, if a man be indicted for felorioufly ſtealing a 


greyhound; which is an animal in which no valuable 


property can be had, and therefore it is not felony, but 
only a civil treſpaſs, to ſteal it: in this caſe the party 


indicted may demur to the indictment; denying it to 
be felony, though he confeſſes the act of taking it. Some 


have held e, that if, on demurrer, the point of law be 


adjudged againſt the priſoner, he ſhall have judgment 
{nd execution, as if convicted by verdict, But this is 
denied by others, who hold, that in ſuch caſe he ſhall 
be directed and received to plead the general iſſue, not 
guilty, after a demurrer determined againſt him, Which 
appears the more reaſonable, becauſe it is clear, that 
if the prifoner freely diſcovers the fact in court, and re- 
fers it to the opinion of the court, whether it be felony 
or no; and upon the fact thus ſhewn it appears to be 
{clony ; the court will not record the confeſſion, but ad- 
mir — aſterwards to plead not guilty 2. And this 
ſeems to be a caſe of the ſame nature, being ſor the 
moſt part a miſtake in point of law, and in the conduct 
of his pleading; and, though a man by N ae 


may in ſome caſes loſe his property, yet the law wil 


not ſuffer him by ſuch niceries to loſe his life. How- 
ever, upon this doubt, demurrers to indictments are 
ſeldom uſed : fince the ſame advantages may be taken 
upon a. plea of not guilty ; or afterwards, in arreſt of 


judgment, when the verdict has eſtabliſhed the fact. 


III. A plea in abatement is principally for a mi/no/mer, 
a wrong name, or a falſe addition to the priſoner. As, if 
James Allen, gentleman, is indicted by the name of Jo/n 
Allen, eſquire, he may plead that he has the name of 
James, and not of John ; that he is a gentleman, and 


not aneſquire, And, if either fact is found by a jury, 


„ Hal. P. C. 23. 22 Hal, P. C. 223. 
"2 Hawk. P, C. 334. | 
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then the indictment ſhall be abated, as writs or decla- 


rations may be in civil actions; of which we ſpoke at 


large in the preceding volume ®. But, in the end, there 


is little advantage accruing to the priſoner by means 


of theſe dilatory pleas; becauſe, if the exception be 
allowed, a new bill of indictment may be framed, ac- 


cording to what the priſoner in his plea avers to be his 


true name and addition, For it is a rule, upon all 
pleas in abatement, that he, who takes advantage of a 
fla w', muſt at the ſame time ſhew how it may be amend- 


ed. Let us therefore next conſider a more ſubſtantial 


kind of plea; e.. ; 5 
IV. Special pleas in har; which go t5 the merits of 
the indictment, and give a reaſon why the priſoner 
ought not to anſwer it at all, nor put hunſelf upon his 
trial ſor the crime alleged. Theſe are of four kinds: 
a former acquittal, a former conviction, a former at- 
tainder, or a pardon. There-are many other pleas, 
which may be pleaded in bar of an appeal i; but theſe 
are applicable to both appeals and indictments, ' 
I. Firſt, the plea of auterfoits acquit, or a former ac- 
quittal, is grounded on this univerſal maxim of the 
common law of England, that no man 1s to be brought 
into jeopardy of his life, more than once, for the ſame 
offence, And hence it 1s allowed as a conſequence, that 
when a man is once fairly found not guilty upon any in- 
dictment, or other proſecution, before any court havin 
competent juriſdiction of the offence , he may . 


47) 


ſuch acquitral in bar of any ſubſequent accuſation for - 


the ſame crime. Therefore an acquittal on an appeal 
is a good bar to an indictment on the ſame offence. 


And ſo alſo was an acquittal on an indictment a good 


bar to an appeal, by the common law !: and therefore, 
in favour of appeals, a general practice was introduced, 
not to try any perſon on an inditment of homicide, till 
after the year and day, within which appeals may be 
brought, were paſt ; by which tine it ha ppened 
that the witneſſes died, or the whole was ſorgotten. 

To remedy which inconvenience, the ſtatute 3 Hen. 


h See Vol. III. pag. 302, 1 3 Mod. 194. 
iz Hawk. P. C. ch. 23. 12 Hawk. P. C. 373. 
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ment; he may plead ſuch attainder 
ſequent indictment or appeal, for the ſame or for any 
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VII. c. 1, enacts, that indictments ſhall be proceeded 
on, immediately, at the king's ſuit, for the death of a 
man, without waiting ſor bringing an appeal; and that 
the-plea, of auterfoits acquit on an indictment, ſhall be 
no bar to the proſecuting of any appeal. | 

2. Second] y, the plea of auterfoits convid, or a former 


conviction for the ſame identical crime, though no 


judgment was ever given, or perhaps will be, (being 
ſuſpended by the benefit of clergy or other cauſes) is a 
good plea in bar to an indictment. And this depends 


upon the ſame principle as the former, that no man 


ought to be twice brought in danger of his life for one 
and the ſame crime!. Hereupon it has been held, that 
a conviction of manſlaughter, on an appeal or an indict. 


ment, is a bar even in another appeal, and much more 


in an indictment, of murder; for the fact proſecuted is 
ibe ſame in both, though the offences differ in — 
and in degree. It is to be obſerved, that the pleas © 
auter fits acquit and auterfoits convict, or a former ac- 
quittal, and former conviction, muſt be upon a proſecu- 
tort for the fame identical act and crime, But the caſe 
is otherwiſe, in | 8 . 

3. Thirdly, the plea of pe 6 attaint, or a former 
atttainder; which is a good plea in bar, whether it be 
ſor the ſame or any other ſelony. For wherever a man 
is attainted of felony, by judgment of death either upon 
a verdict or confeſſion, by outlawry, or heretofore by 
abjuration; and whether upon an 1 5 or an indit= 

| n bar to any ſub- 


other felony . And this becauſe, generally, ſuch pro- 
ceeding on a ſecond proſecution cannot he to any pur- 
poſe ; for the priſoner is dead in law by the firſt attain- 
ger, his blood is already corrupted, and he hath for- 
feited all that he had: ſo that it is abſurd and ſuper- 
fluous to endeavonr to attaint him a ſecond time. But 
ro this general rule however, as to all others, there are 
ſome exceptions ; wherein, ceſante ratione, ceſſat et ipſa 


dex, As, 1. Where the former attainder is reverſed for 


| 2 Hawk, P. C. 377. „id. 375. 


error, for then it is the ſame as if it had never been. 
And the fame reaſon holds, where the attainder is re- 
verſed by parliament. or the judgment vacated by the 
king's pardon, with regard to felonies committed after- 
wards, 2. Where the attainder was upon indictment, 
ſoch attainder is no bar to an appeal: for the prior ſen- 
tence is pardonable by the king; and if that might be 
pleaded 1n bar of the appeal, the 3 in the end 
deſeat the ſuit of the ſubject, by ſuffering the prior 
ſentence to ſtop the proſecution of a ſecond, and then, 
when the time of appealing is elapſed, granting the de- 
linquent a pardon, 3. An attainder in felony is no bar 
to an inditment of treaſon : becauſe not only the 


forfeiture is more extenſive, and the land goes to differ- 
ent perſons, 4. Where a perſon attainted of one felony, 
is afterwards indicted as principal in another, to which 
there are alſo acceſſories, proſecuted at the ſame time; 


in this caſe it is held, that the plea of auterfoits attaint 


is no bar, but he ſhall be compelled to take his trial, 
for the ſake of public juſtice : becauſe the acceſſories to 
ſuch ſecond felony cannot be convicted till after the 
conviction of the principal s. And from theſe inſtances 
we may collect that the plea of auterfoits atiaint is never 
good, but when a ſecond trial would be quite ſuper- 
uous *,” 
4. Laſtly, a pardon may be pleaded in bar ; asat once 


deſtroying the end and purpoſe of the indictment, by 
remitting that puniſhment, which the proſecution is 


calculated to inflict, There is one advantage that at- 
tends pending a pardon in bar, or in arreſt of judg- 
ment, before fentence is paſt z which gives it much the 


reference to pleading it after Tentence or attainder. 


his is, that by ſtopping the judgment it ſtops the at- 
tainder, and prevents the corruption of the blood: 


which, when once corrupted by attainder, cannot aſter- 


wards be reſtored, otherwiſe than by act of parliament, 
But, as the title of pardons is applicable to other ſtages 
of proſecution ; and they have their reſpective force and 
efficacy, as well aſter as before conviQtion, outlawry, or 


 ® Poph. 107» » Staund, P. C. 107; 


Q 


en Nene and manner of death are different, but the 
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attainder ; I ſhall therefore reſerye the more minute 
conſideration of them, till J have gone through every 
other title except only that of execution. Sh OO 

Before I conclude this head of Tpecial pleas in bar, it 
will be neceſſary once more to obſerve ; hoe though in 
civil actions when a man has his election what plea in 
bar to make, he is concluded by that plea, and cannot 
reſort to another if that be determined againſt him ; (as 
if on an action of debt the defendant — a general 


releaſe, and no ſuch releaſe can be proved, he cannot 


afterwards plead the general iſſue, nil debet, as he might 
at firſt : for he has made his election what plea to abide 
by, and it was his own folly to chuſe a rotten defence) 
though, I ſay, this ſtrictneſs is obſerved in civil adions, 
quia intereſi republicae ut fit finis litium yet in criminal 

roſecutions in favorem vitae, as well upon appeal as 
indiatment, when a priſoner's plea in bar is found againſt 
him upon iſſue tried by a jury, or adjudged againſt him 
in point of law by the court; ſtilg he ſhall not be con- 
cluded or convicted thereon, but ſhall have judgment 
of reſpondeat oufter, and may plead over to the felony 
the general iſſue, not guilty P. For the law allows 
inany pleas, by which a priſoner may eſcape death ; 
but only one plea, in conſequence whereof it can be 


inflicted ; viz. on the general iſſue, after an impartial | 


examination and deciſion of the facts, by the unanimous 
verdict of a jury. It remains therefore that I conſider, 
V. The general iſſue, or plea of not guilty a, upon 
which plea alone the priſoner can receive his final judg- 
inent of death, In caſe of an indictment of felony or 
treaſon, there can be no ſpecial juſtification put in by 
way of plea. As, on an indictment for murder, a man 
cannot plead that it was in his on defence againſt a 
robber on the highway, or a burglar ; but he muſt plead 
the general iſſue, not guilty, and give this ſpecial mat- 
ter in evidence. For (beſides that theſe pleas do in ef- 
fect amount to the general iſſue; ſince, if true, the pri- 
ſoner is moſt clearly not guilty) as the ſacts in treaſon are 


? 2 Bal. P. C. 239. a See append, F. 1. 


Ch. 265. WroxGs, „ 


laid to be done proditorie et contra ligeantiae ſuae debitum; 
and, in felony, that the killing was done felonice; theſe 
charges, of a traiterous or felonious intent, are the 
oints and very giſt of the indictment, and muſt be an- 
wered directly, by the general negative, not guilty; 
and the jury upon the evidence will take notice of any 


defenſive matter, and give their verdict accordingly as 


effeQually as if it were, or could be, ſpecially pleaded, 
So that this is, upon all accounts, the moſt adyantageous 


| plea for the priſoner t. 5 3 
When the priſoner hath thus pleaded not guilty, non 


cultabilis, or nient culpable; which was formerly uſed 


to be abbreviated upon the minutes, thus, non (or nient) 
cul,”:the clerk of the aſſiſe, or clerk of the arraigns, 
on behalf of the crown replies, that the priſoner” is 
guiity, and that he is ready to prove him ſo. This is 
done by two monoſyllables in the ſame ſpirit of abbre- 
viation, ** cl. prit.“ which ſignifies firſt that the priſoner 
is guilty, (cul. culpable, or culpabilis) and then that the 


king is ready to proW him ſo ; prit, praeſto, ſum, or pa- 


ratus verificare, This is therefore a replication on be- 


half of the king viva voce at the bar; which was for- 
merly the courſe in all pleadings,” as well iu civil as in 


criminal cauſes, And that was done in the coneiſeſt 
manner: for when the pleader intended to demur, he 
exprefſed his demurrer in a ſingle word, judgment ;” 


ſigniſying that he demanded judgment whether the writ, 


declaration, plea, &c. either in ſorm or matter, were 
ſufficiently good in law: and if he meant to reſt on the 


truth of the faQs- pleaded, he expreſſed that alſo in a 


ſingle ſyllable, ** prit ;” ſignifying that he was ready to 
prove his aſſertions: as may be obſerved ſrom the year 


books and other antient repoſitories of law *. By this 


replication the king and the priſoner are thereſore at 
' ive : for we may remember, in our ſtrictures upon 
pleadings in the preceding book t, it was obſerved, that 
hen the parties come to a fact, which is affirmed on 
one ſide and denied on the other, then they are ſaid to 


be at iſſue in point oſ ſact; which is evidently the caſe 


' 2 Hal. P. O. 268. See Vol. HI. pag. 312. 
* North's life of lord Guildſord.g8. 
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here, in the plea of nau cul. by the priſoner; and the 
replication of cul, by the clerk. And we may alſo re- 
member, that the uſual concluſion of all affirmative 
pleadings, as this of cui. or guilty is, was by an aver- 
ment in theſe words, and «his he is ready to verify; 
* et hoc paratus eft:werificare : which lame thing is here 
expreſſed by the ſingle word © pris.“ | F 

How our courts came to expreſs a matter of this im- 
portance in ſo odd and obſcure a manner, rem tantam 
tam negligenter, can hardly be pronounced with cer- 
tainty. Ic may perhaps, however, be accounted for by 
ſuppofing, that theſe were at firſt ſhort notes, to help 
the memory of the clerk, and remind him what he was 
to reply; or elſe it was the ſhort method of taking 
don in court, upon the minutes, the replication and 

- averment ; cu. prit which afterwards the ignorance 
of ſucceeding clerks adopted for the very words to be 
by them ſpoken *. 

But however it may have ariſen, the joining of iſſue, 
(which though now uſually entered on the record , is 
no otherwiſe joined * in any part pf the proceedings) 
ſeems to be clearly the meaning of this obſcure ex- 
preſſion 1; which has puzzled out moſt ingenious ety- 

mologiſts, and is commonly underſtood as if the clerk 
of the arraigns, immediately on plea pleaded, had fixed 
an opprobrious name on the priſoner, by aſking him, 

'* culprit, how wilt thou be tried?“ for immediately 
upon Hue joined it is inquired of the priſoner, by what 
trial he will make his innocence appear. This form has 
at preſent reſerence to appeals and approvements only, 
wherein the appellee has his choice, either to try the 
accuſation by Chin or by jury. But upon indictments, 


= Of this ignorance we may ſee daily inſtances, in the abuſe 
of two legal terms of antient French ; one, the prologue to all 
proclamations, “ eyez,”* or hear ye, which is generally pronounc- 
ed moſt unmeaningly O yes ;” the other a more pardonable 
miſtake, viz. when a jury are all ſworn, the officer bids the 
crier number them, for which the word in law-French is, 
&« conntez,”” but we now hear it pronounced in very good Englifh, 
6 count theſe.” | See appendix, F. 1, 

* 2 Hawk. P: C. 39% 2 Hal. P. C. 258. 
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fince the abolition of ordeal, there can be no other trial 
but by jury, per pats, or by the country: and therefore, 
if the priſoner refuſes to put himſelf upon the inqueſt 
in the uſual form, that is, to anſwer that he will be tried 
by God and the country ®, if a commoner ; and, if a 
peer, by God and his peers * ; the indictment, if in trea- 
ſon, is taken pro confeſſo : and the priſoner, in caſes of 
felony, is adjudged to Rand mute, and, if be perſeveres 
in his obſtinacy, ſhall now ® be convicted of the felony. 
When the priſoner has thus put himſelf upon his trial, 
the clerk anſwers in the humane language of the law, 
which always hopes that the party's innocence rather 
than his zul may appear, God lend thee a good de- 
liverance.“ And then they proceed, as conveniently as 
may be, to the trial; the manner of which will be con- 
ſidered at large in the next chapter. | 


A learned writer, who is very ſeldom miſtaken in his con- 
jectures, has obſerved that the proper anſwer is, by Cad, or the 
country, that is, either by erdea or by jury; becauſe the queſ- 
tion ſuppoſes an option in the priſoner, And certainly it gives 
ſome countenance to ghis obfervation, that the trial by ordea! 
uſed formerly to be called judicium Dei. But it ſhould ſeem, 

that when the queſtion gives the priſoner an option, his anſwer 
muſt be pofitive; and not the digjunQive, which returns the 
option back to the proſecutor. | | | 


® Kelynge 57. StateTrials, paſim, v Stat. 1 Geo, III c. 20, 
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CHAPTER THE TWENTY-SEVENTH. 


or TRIAL and CONVICTION, 


HE ſeveral methods of trial and conviction of 
| offenders, eſtabliſhed by the laws of England, 
were ſormerly more numerous than at preſent, through 
the ſuperſtition of our Saxon anceſtors : who, like other 
northern nations, were extremely addiRed to divina- 
tion: a character, which Tacitus obſerves of the an- 
tient Germans . They therefore invented a conſider- 
able number of methods of purgation or trial, to pre- 
ſerve innocence from the danger of falſe witneſſes, and 
in conſequence of a notion that God would always in- 
terpoſe miraculouſly, to vindicate the guiltleſs. 

I. The moſt antient?® ſpecies of trial was that by 
ordeal ; which was peculiarly diſtinguiſhed by the 


appellation of judicium Dei; and ſometimes vulgaris 


. purgatio, to diſtinguiſh it from the canonical pur- 


gation, which was by the oath of the party, This was 
of two ſorts ©, either fre-ordeal, or wwater-ordeal ; the 


former being confined to perſons of higher rank, the 


latter to the common people. Both theſe inight be per- 


® de mor Germ, 10, LL. Inae. c. 77. 
e Mirr. c. 3. $. 23. 4 Teneiur ſe purgare is qui accu- 
ſatur, per Dei judicium ; ſcilicet per calidum ferrum, vel per aquam, 
pro diverſitate conditionis hominum; per ferrum, calidum fs fuerit boms 
liber; per aguam, ſi ſuerit rufticus, (Glanv. J. 14. c. 1. 


cb. 2 -. Wong's. 343 


formed by deputy: but the principal was to anſwer 
for the ſucceſs of the trial; the deputy only venturing 
ſome corporal pain, for hire, or perhaps for friend- 
ſhip*. Fire- ordeal was performed either by taking up 
in the hand, unhurt, a piece of red-hot iron, of one, 
two, or three pounds weight; or elſe by walking, 
barefeot, and blindfold, over nine red-hot plowſhares, 
laid lengthwiſe at unequal diſtances : and if the part 
eſcaped being hurt, he was adjudged innocent ; but if 
it happened otherwiſe, as without colluſion it uſually 
did, he was then condemned as guilty. However, by 
this latter method queen Emma, the mother of Edward 
the confeſſor, is mentioned to have cleared her charac- 
ter, when ſuſpected of familiarity with Alwyn biſhop 
of Wincheſterf. | | 
Water-ordeal was performed, either by plunging the 
bare arm up to the elbow in boiling water, and eſcap- 
ing unhurt thereby: or by caſting the perſon ſuſpected 
into a river or pond of cold water; and, if he floated 
therein without any action of ſwimming, it was deems» 
ed an evidence of his guilt ; but, if he ſunk, he was 
acquitted, Ir 1s eaſy to trace out the traditional relics 
of this water-ordeal, in the ignorant barbarity till 
practiſed in many countries to difcover witches, by 
caſting them into a-pool of water, and drowning them 
ro prove their innocence, And in the eaſtern empire 
the fire-ordeal was uſed to the ſame purpoſe by the 
emperor Theodore Laſcaris ; who, attributing his ſick- 
neſs to magic, cauſed all thoſe whom he ſuſpeQed to 
handle the hotiron : thus joining (as has been well re- 
marked :) to the moſt dubious crime in the world, the 
moſt dubious proof of innocence, 


And indeed this purgation by ordeal feems to have 


been very antient, and very univerſal, in the times of 
fuperſtitious barbarity, It was known to the antient 


* This is ftill expreſſed in Tho. Rudborne Hi. maj, 
that common form of ſpeech, Winton, J. 4. c. 1. | 
© of going through fire and wa. £ Sp. L. b. 12.C, 5. 

;© ter to ſerve another,” | | 
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Greeks: for in the Antigone of Sophocles k a perſon, 


ſuſpected by Creon of a miſdemeſnor, declares himſelf 


ready ©* to handle hot iron, and to walk over fire,” in 
order to manifeſt his innocence ; which, the ſcholiaſt 
tells us, was then a very uſual purgation. And Gro- 
tius i gives us many inſtances of water-ordeal in Bithy- 
nia, Sardinia, and other places. There is alſo a very 
peculiar ſpecies of water-ordeal, ſaid to prevail among 
the Indians on the coaſt of Malabar ; where a perſon 
accuſed of any enormous crime is obliged to ſwim over 


a large river abounding with crocodiles, and, if he 
eſcapes unhurt, he is reputed - innocent. As, in Siam, 


beſides the uſual methods of fire and water-ordeal, 


both parties are ſometimes expoſed to the fury of a ti- 


ger let looſe for that purpoſe : and, if the beaſt ſpares 
either, the perſon is accounted innocent; if neither, 
both are held to be guilty ; but if he ſpares both, the 
trial 1s incomplete, and they proceed to a more certain 


Criterion k. | 


One cannot but be aſtoniſhed at the folly and impiety 
of pronouncing a man guilty, unleſs he was cleared by 
a miracle; and of expe ding that all the powers of na- 
ture ſhould be ſuſpended, by an immediate interpoſi- 
tion of providence to ſave the innocent, whenever it 
was pre ſumptuonſly required. And yet in England, fo 
late as king John's time, we find grants to the biſhops 
and clergy to uſe the fudicium ferri, aquae, et ignis l. 


And, both in England and Sweden, the clergy preſided 


at this trial, and it was only perſormed in the churches 
or in other conſecrated ground; for which Stiernhook * 


| gives the reaſon; non defuit illis operas et ſacerdotibus 
« 


. 


obvenisbat.” But to give it its due praiſe, we find the 
canon law very adoring againſt trial by ordeal, 
or vulgaris purgatio, as being the fabric of the devil, 
© cum fit contra praeceptum Domini, non tentabis Dominum 


Deum tuum *, Upon this authority, though the ca- 


| by, 270, = de jure Suconum, J. 1. c. 8. 
i On Numb. v. 17. = Decret part. 2. cauſ, 2. qu! 
R Mod. Univ. Hiſt. vii. 266. 5 diſt. 7. Decretal. lib. 3+ tit. 50. 
1 Spelm, G1. 435. c. 9. & Gl. ibid. = 


hai War o 1 „„ 345 


nons themſelves were of no validity in England, it was 
thought proper (as had been done in Denmark above a 


century beſore o) to diſuſe and aboliſh this trial entirely 
in our courts of juſtice, by an act of parliament in 3 


Hen. III. according to fir Edward Coke v, or rather by 


an order of the king in council 1, | 
II. Another ſpecies of pargation, ſomewhat fimilar 
to the former, but probably {ſprung from a preſum 


tuous abuſe of revelation in the ages of dark fuperſti- 


tion, was the cor/ned or morſel of execration: being a 


piece of cheeſe or bread, of about an ounce in weight, 


which was conſecrated with a form of exorciſm ; de- 
firing of the Almighty that it might cauſe convulſions. 
and paleneſs, and find no paſſage, if the man was really 
guilty ; but might turn to health and nooriſhment, if 
he was innocent * ; as the water of jealouſy among the 
Jews“ was, by God's ſpecial appointment, to 2 the 
belly to ſwell and the thigh to rot, if the woman was 
| guiley of adu:rery, I his corſned was then given to the 
ſuſpected perſon, who at the ſame time alſo received 


the holy ſacrament t: if indeed the corſned was not, as 
ſome have ſuſpected, the ſacramental bread itſelf; till 


the ſubſequent invention of tranſubſtantiation preſerved 
it from profane uſes with a more profound reſpect than 


formerly. Our hiſtorians aſſure vs, that Godwin, earl 
of Kent, in the reign of king Edward the conſeſſor, 


abjuring the death of the king's brother, at laſt appealed 


to his corſned, per bucrellam deglu riendum abjuravit v,“ 

which ſtuek in his throat and killed him. This cuſtom 

has been long ſince gradually aboliſbed, though the 

remembrance of it ſtill ſubſiſt s in certain phraſes of ab» 
juration retained among the common people ®, 


Mod. Un. Hiſt, xxxii, 105. t LL, Canut. c. 6. | 
P 9 Rep. 32. Y Ingulph. 


4 1 Rym, Fed. 228. Spelm, » As, 1 will take the ſa- 


G,. 316. 2 Pryn, Rec. Ap - © crament upon it; may thie 
pend. 20 Seld, Eadm. fol, 48. ns be my laſt,” and the 
' | 


r Spelm. CI. 439. 
Numb. ch. v. 
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Howeyer we cannot but remark, that though in Eu- 
ropean countries this cuſtom: moſt probably aroſe from 
an abuſe of revealed religion, yet creduliry and ſuper- 
flition will, in all ages and in all elimates, produce the 
ſame or ſimilar effects. And therefore we ſhall not be 
Jurprized to find, thut in the kingdom of Pegu there 
ftill ſubſiſts a trial by the corſned, very ſimilar to that 
of our anceſtors, only ſubſtituting raw rice inſtead of 
bread *. Aad, in the kingdom . they 
have a method of deciding lawſuits equally whimfical 
and uncertain. The witneſs for the plaintiff chews the 
bark ofa tree, endued with an emetic quality; which, 
being ſufficiently maſticated, is then inluſed in water, 
Which is pou the defendant to drir k. If his ſtomach 
reject it, he is condemned: if it ſtays with him alſo, 
the ſuit is left undetermined v. . 
Theſe two antiquated methods of trial were princi- 
pally in uſe among our Saxon anceſtors, The next, 
which ſtill remains in force, though very rarely in ule, 
owes its introduction among us to the princes of the Nor- 
man line. And that is | | | 6, 
HI. The trial by Sattel, duel, or ſingle combat; 
which was another ſpecies of preſumptuous appeals to 


providence, under an expeQation that heaven would 
ungueſlionably give the victory to the innocent or in- 


jured party. The nature of this trial in caſes of civil 
injury upon iſſue joined in a writ of right, was fully diſ- 
cuſſed in the preceding book : to which Ihave only to 
add, that the trial by battel may be demanded at the 
election of the appellee, in either an appeal. or an ap- 

ovement; and that it is carried on with equal ſo- 
emnity as that on a writ of right: but with this differ- 
ence, that there each party might hire a champion, but 
here they muſt fight in their proper perſons. And there- 


fore if the appellant or approver be a woman, a prieſt, 


an infant, or of the age of ſixty, or lame, or blind, he 


Mod. Univ, Hiſt, vii, 129, See Vol. III. pag. 337. 
Y Jtid, xv. 464. 5 . ' 
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or ſhe may counterplead and refuſe the wager of bat- 
tel; and compel the appellee to put hiorſelt upon the 
country, Alſo peers of the realm, bringing an appeal, 
ſhall not be challenged to wage battel, on account of 
the dignity of their perſons; nor the citizens of London, 
by ſpecial charter, becauſe fighting ſeems foreign to 
their education and employment. So likewiſe if the 
crime be notorious ; as if the thief be taken with the 
mainour, or the murderer in the room with a bloody 
knife, the appellant may refuſe the tender of battel from 
the appellee ; for it is unreaſonable. that an innocent 
man ſhould ſtake his life againſt one who is already 
half: convicted. o mi ä | 
The form and manner of waging battel upon appeals 
are much the ſame as upon a writ of right ; only the 
oaths of the two combatants are vaſtly more ſtriking 
and ſolemn v. The appellee, when appealed of felony, 
pleads not guilty, and throws down his glove, and de- 
clares he will defend the ſame by his body: the appel- 
lant takes up the glove, and replies that he is ready to 
make good the appeal, body for body. And thereupon 
the appellee, taking the book in his right hand, and in 
his lett the right hand of his antagoniſt, ſwears to this 
effect. Hoc audi, homo, quem per manum tenes,” c. 
hear this, O man, whom I hold by the hand, who 
* calleſt thyſelf John by the name of baptiſm, that I, 
© who call myſelf Thomas by the name of baptiſm, 
did nor feloniouſly murder thy father, William by 
name, nor am any way guilty of the ſaid felony. 80 
* help me God, and the ſaints; and this I will defend 
* againſt thee by iny body, as this court ſhall award.“ 
To which the appellant replies, holding the bible and 
his antagoniſt's hand in the ſame manner as the other : 
Shear is, O man, whom I hold by the hand, who 
_ *eallelt thyſelf Thomas by the name of baptiſm, that 
thou art perjured ; and therefore perjured, becauſe 


* 2 Hawk, P. C. 427. | P, C, 426, 
» Flet. J. c. 134. 2 Hawk, 
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* that thou ſeloniouſly didſt murder my father, Wil- 
© liam by name. | So help me God and the ſaints; and 
* this I will prove againſt thee by my body, as this 
court ſhall award ©.” ' The battel is then to be ſought 
with the ſaine weapons, vis. batons, the ſame ſolem- 
nity, and the ſame oath againſt amulets and forcery, 
that are uſed in the civil combat: and if the appellee 
be ſo far vanquiſhed, that he cannot or will nor fight 
any longer, he ſhall be adjudged to be hanged imme- 
diately ; and then, as well as if he be killed in batte! 
providence is deemed to have determined in favour of 
the truth, and his blood ſhall be attainted. But if he 
| kills the appellant, or can maintain the fight from ſun- 
riſing till the ſtars appear in the evening, he ſhall be 
acquuted, So alſo if the appellant becomes recreant, 
and pronounces the horrible word of craven, he ſhall 
loſe his liberam legen, and. become infamous; and the 
appellee ſhall recover his damages, and alſo be for 
ever quit, not only of the appeal, but of all indictments 
lkewiſe for the ſame offence. hs SO 
IV. The fourth method of trial uſed in eriminal 
caſes is that by the peers of Great Britain, in the court 
of parliament, or the court of the lord high ſteward, 
when a peer is capitally indifed: for in caſe of an ap- 
peal, a peer ſhall be tried by jury * Of this enough 
has been ſaid in a former chapter ; to which I ſhall 
only now add, that, in the method and regulations of 
its proceedings, it differs little from the trial per patriam, 
ar by jury: except that no ſpecial verdi& can be given 
in the trial of a peer; becauſe the lords of parliament, 
or the lord high fteward (if the trial be had in his, 
court) are judges ſufficiently competent of the law that 


to proſecute in that court) and 
that the priſoner was the cauſe 
of his death; the priſoner, 
that he was innocent of the 
charge againſt him. (Pott. An- 
tig. b. 1. c. 19.) | 


There is a ſtriking reſem- 
blance between this proceſs 
and that of the court of Leo- 
pagus at Athens for murder; 
wherein the proſecutor and 
priſoner were both fworn in 


the moſt ſolemn manner ; the 
proſecutor, that he was related 
to the deceaſed (for none but 
near relations were permitted 


| ©® gRep. 30. 2 Inſt. 49, 
© See pag. 259, 
Hatt. 116, 
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may ariſe from the fat ; and except alſo, that the 
peers need not all agree in their verditt; but the _ 
er number, conſiſting of twelve at the leaft, wil Con- 
clude, and bind the minority 3. STORY iir t S503 
V. The trial by Jury; or the country, per patriam, 
3s alſo that trial by the peers of Engliſhman, which, as 
the grand bulwark of his liberties, is ſecured to him by 
the great charter b. nullus liber homo capiatur, vel im- 
© priſonetur, aut exulet, aut aliqua alio mode deſtruatur, 
&« niſi per Jegale judicium parium ſuorum, wel per legem 
<< terrge.” 5 | 2208 
The antiquity and excellence of this trial, for the 
ſettling of civil property, has been before explained at 
large. And it will hold much ſtronger in criminal 
caſes; ſince, in times of difficulty and danger, more is 
to be apprehended from the violence and partiality of 
judges appointed by the crown, in ſuits between the 
"= and the ſubject, than in diſputes between one in- 
dividual and another, to ſettle the metes and bounda- . 
ries of private property.. Our law has thereſore wiſely 
placed this ſtrong and twofold barrier, of a preſent- 
ment and a trial by jury, between the liberties of the 
. people, and the 22 of the crown: It was ne- 
ceſſary, for preſerving the admirable balance of our 
conſtitution, to veſt the executive power of the laws in 
the prince: and yet this power might be dangerous and 
deſtructive to that very conſtitution, if exerted without 
check or control, by juſtices of oyer and terminer ocea- 
ſionally named by the crown; who might then, as in 
France or Turkey, impriſon, diſpatch, or exile any 
man that was obnoxious to the government, by an in- 
ſtant declaration, that ſuch is their will and pleaſure. 
But the founders of the Engliſh law have with excellent 
forecaſt contrived, that no man ſhould be called to an- 
| ſwer to the king for any capital crime, unleſs npon the 
- preparatory accuſation of twelve or more of his fellow- 
tubjes, the grand jury: and that the truth of every 


— 


1 Kelynge. 56, Stat. J W. kg Hen, III. c. 9. 
III. c. 3 9. 11. Foſter, 247. L See Vol. III. Pag. 379. 
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accuſation, whether preferred in the ſhape of indict- 
ment; information, or appeal, ſhould aſterwards be 


confirmed by the unanimous ſuffrage of twelve of „„ 


equals and neighbours, indifferently choſen, and ſupe- 
rior to all ſuſpicion. S0 that the liberties of England 
cannot but ſubſiſt, ſo long as this palladium remains ſa- 
cred and inviolate; not on y from all open attacks, 
(which none will be ſo hardy as to make) but alſo from 
all ſacred machinations, which may ſap and undermine 
it; by introdueing new and arbitrary methods of trial, 
by juſtices of the peace, commiſſioners of the revenue, 
and courts of conſcience. And however convenient theſe 
may appear at firſt, (as doubtleſs all arbitrary powers, 
well executed, are the moſt convenient) yet let it be 
again remembered, that delays, and little inconvenien- 
cies in the forms of juſtice, are the price that all free 
nations muſt pay for their liberty in more ſubſtantial 
matters; that theſe inroads upon this ſacred bulwark of 
the nation are fundamentally oppoſite to the ſpirit of our 
conſti ution and that, though begun in trifles, the pre- 
cedent may gradually increaſe and ſpread, to the utter 
diſuſe of juries in queſtions of the moſt momentous con- 


What was ſaid of juries in general, and the trial 
thereby in civil caſes, will grea ly ſhorten our preſent 
remarks, with regard to the trial of criminal ſuits ; in- 
dictments, informations, and appeals; which trial I 
ſhall conſider in the ſame method that I did the former 
by following the order and courſe of the proceedings 
themſelves, as the moſt clear and perſpicuous way of 
treating it, b 
When therefore a priſoner on his arraignment has 
pleaded not. guilty, and for his trial hath put himſelf 
vpon the country, which country the jury are, the he- 
riff of the county muſt return a panel of jurors, /iberos 
et legales homines, de wicineto ; that is freeholders, with- 
out juſt exception, and of the vine or neighbourhood : 
which is interpretted to be of the county where the fact 
is committed i, If the proceedings are before the court 
of king's bench, there 1s time allowed, between the 


i 2 Hal, P. C. 264. 2 Hawk, P. C. 403. 
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arraignment -and the trial, for a jury to be impanel led 


by writ of venire facias to the iſheriff, as in civil cauſes; 
and the trial in caſe of a miſdemeſnor is had at i prius, 


unleſs it be of ſuch conſequenee as to merit a trial at bar 


which is always invariably had when the priſoner is tried 
for any capital offence. But, before commiſſioners of 


oyer and terminer and gaol delivery, the ſheriff, by 
virtue of a general precept directed to him beforehand, 
returns to the court a panel of forty-eight jurors, to try 
all felons that may be called upon thetr trial at that ſeſ- 
ſion: and therefore. it is there uſual to try all felons im- 
mediately, or ſoon, after their arraignment. : But it is 


not cuſtomary, nor agreeable to the general courſe of 


proceedings, (unleſs by conſent. of parties, or where the 
defendant is actually in gaol,) to try perſons indicted of 


ſmaller miſdemeſyors at the ſame court in which they 


have pleaded not guilty, or traverſed the indictment. 
But they uſually give ſecurity to the court, to appear at 
the next aſſiſes or ſeſſion, and then and there to try the 
traverſe, giving notice to the proſecutor of the ſame. 


In caſes of high treaſon, whereby corruption of blood 


may enſue, (except treaſon in counter.eiting the king's 
coin or ſeals) or miſpriſion of ſuch treaſon, it is enacted 
by ſtature 7 W. III. c. 3. firſt, that no perſon ſhall be 
tried for any ſuch treaſon, except an attempt to aſſaſſi · 
nate the king, unleſs the indictment be found within 
three years aſter the offence committed: next, that the 
priſoner ſhall have a copy of the indictment, (which in- 


cludes the caption k) but not the names of the witneſſes, 
five days at leaſt before the trial; that is, upon the true 


- conſtruction of the act, before bis arraignment !; for 
then is his time to take any exceptions thereto, by way 
of plea. or demurrer : thirdly, that he ſhall alſo have a 
copy of ihe panel of jurors two days before his trial: 
and, laſtly, that he ſhall-have the ſame coinpulſive pro- 


ceſs to bring in his witneſſes for him, as was uſual to 


compel their appearance againft him. Aud, by ſtatute 
7 Ann. c. 21. (which did not take place till after the 


deceaſe of the late-pretender) all perſons, indifted for 


* Foſt. 229. Append, i. | Bid, 230. 
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high treaſon or miſpriſion thereof, ſhall have not only a 


copy of the inditmem, © but a liſt of all the witneſſes © 
be produced, and of the jurors impanelled, with their 
| and places of abode, delivered to him ten 
days before the trial, and in the prefence of two wit- 


neſſes; the better to prepare him to make his ehallen 


and defence, But thi: laſt act, ſo far as it affected in- 
dictments for the inferior ſpecies of high treaſon, reſpect- 


ing the eoin and the royal ſeals, is repealed by the ſtatute 


6 Geo III. c. 53. elſe it had been impoſſible to have 
tried thoſe offences in the fame circuit in which they are 
indicted: for ten clear days, between the finding and 
the trial of the inditment, will exceed the time uſually 
allotted for any ſeſſion of eyer and terminer®, And no 


_ perſon indicted for felony is, or (as the lau ftands) ever 


can be, entitled to ſuch eopies, before the time of his 
trial u. ä 28 * 
When the trial is called on, the jurors are to be 


ſworn, as they appear, to the number of twelve, unleſs 
they are challenged by the party. | . 


Challenges may here be made, either on the part of 
the king, or on that of the priſoner; and either to the 
whole array, or to the ſeparate polls, for the very ſame 


reaſons that they may be made in civil cauſes *, For it 


is here at leaſt as neceſſary, as there, that the ſheriff or 


returning officer be totally indifferent; that where an 


alien is indicted, the jury ſhould be de medietate, or halt 
foreigners, if ſo many are found in the place; (which 
does not indeed hold in treaſons v, aliens being very 
1mproper judges of the breach of allegiance ; nor yet in 
the caſe of Egyptians under the ſtatute 22 Hen. VIII. e. 
10.) that on every panel there ſhould be a comperent 
number of hundredors ; and that the particular jurors 
ſhould be omni exceptione majores ; not liable ro objeftion 
either propter honoris reſfectum, propter defedum, propier 
aſfedum, or profter delictum. b 


= Foſt. 250. 28 ?2 Hawk. r. C. 420. 2 
2 Hawk. P. C. 410. Hal. P. C. 271. | 
See Vol. III. pag. 359, 
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Challenges upon any of che foregoing accounts are 


filed challenges. for cauſe ; which may be without ſtint 
in both criminal and civil trials. But in criminal cafes, 
or at leaſt in capital ones, there is, in favorem vitae, al- 
lowed to the priſoner an arbitrary and eaprieious ſpecies 


of challenge to a certain number of jurors, without ſhew- _ 


ing any cauſe at all; which is called a peremptory chal- 
lenge : a proviſion full of that tenderneſs and humanity 
to priſoners, for which our Engliſh Jaws are juſtly fa- 


mous. This is grounded on two reaſons. 1. As every 
one muſt be fenſible, what ſudden impreſſions and un- 


accountable prejudices we are apt to conceive upon the 


bare looks and geſtures of another; and how neceſſary 
it is, that a priſoner (when put to defend his life) ſhould 


have a good opinion of his jury, the want of which 
might totally diſconcert him; the law wills not that he 
fliould be tried by any- one man againſt whom he has 
conceived a prejudice. even without being able to aſ- 


fign a reaſon for ſuch his diſſike. 2. Becauſe, upon 


challenges for cauſe ſhewn, if the reaſon aſſigned prove 


inſufficient to ſer aſide the juror, perhaps the bare queſ- 


tioning his indifference may ſometimes provoke a reſent- 
ment; to prevent all ill conſequences from which, the 
priſoner is ſtill at liberty, if he pleaſes, peremptorily to 
ſt hing . 8 PT 


This privilege, of peremptory challenges, though 


granted to the priſoner, is denied to the king by the ſfa- 
tute 33 Edw. I. ſt. 4. which enaQs, that the king ſhall 


challenge no jurors without aſſigning a cauſe certain, to 


be tried and approved by the court, However it is held, 


that the king need not aſſign his cauſe of challenge, till 
all the panel is gone through, and unleſs there cannot 
be a full jury without the perſons ſo challenged. And 
then, and not ſooner, the kings counſel muſt ſhew the 
cauſe : otherwiſe the juror ſhall be ſworn 9. 5 


Ihe peremptory challenges of the priſoner muſt how- 
erer have ſome reaſonable boundary; otherwiſe he 


« 


* 2 Hawk. P. C. 413, 2 Hal. p. C. 271. 


Vor, IV. 4 R 


, A FO IE eg te A OS. - 


OE i TS.  BooxlV, 


might never be tried. This reaſonable boundary: is ſet- 
tled by the common [law to the number of thirty: five: 
that is, one under the number of three full juries. For 
the law judges that five and thirty are fully ſuſficient to 
allow the moſt timorous man to challenge through mere 
caprice; and that he who peremptorily challenges a 
greater number, or three full juries, has no intention to be 
tried at all. And therefore it deals with one, who pe- 
remptorily challenges above thirty-five, and will not re- 
tract his challenge, as with one who ſtands mute or re- 
fuſes his trial; by ſentencing him to the peine forte et dure 
in felony, and by attaint ing him in treaſon *, And fo 
= law ſtands at this day with regard to treaſon, of any 
But by \ſtatute 22 Hen. VIII. c. 44. (which, with 
regard to felonies, ſtands unrepealed by ſtatute 1 & 2 
Ph. & Mar. c. 10.) by this ſtatute, I ſay, no perſon ar- 
raigned for felony, can be admitted to make any more 
than twenty peremptory challenges. But how if the pri- 
ſoner will peremptorily challenge twenty-one, what 
Mall be done? The old opinion was, the judgment of 
peine forte et dure ſhould be given, as where he chal- 
lenged thirty-ſix at the common law * ; but the better 
opinion ſeems to be, that ſuch challenge 1hall only be 
_ diſregarded and overuled. Becauſe, firſt, the common 
law doth not inflit the judgment of penance for chal- 
lenging twenty-one, neither doth the ſtatute inflict it 
and ſo heavy a judgment (or that of conviction, which 
ſucceeds it) ſhall not be impoſed by implication. , Se- 
condly, the words of the ſtatute are, that he be not 
% admitted to challenge more than twenty ;” the evi- 
dent conſtruction of which is, that any farther challenge 
ſhall be diſallowed or. prevented : and therefore, being 
null from the beginning, and never in fa& a challenge, 
it can ſubject the priſoner to no puniſhment; but the 
juror ſhall be regularly ſworn. | DE th 

If, by reaſon of challenges or the default of the jurors, 
a ſufticient number cannot be had of the original panel, 2 


12 Hal, P. C. 268. 3 Inſt, 227, 2 Hal. P. C. 
2 Hawk, P. C. 414. 29% | * 


8 
tales may be awarded as in civil cauſes”, till the num- 
ber of twelve is ſworn, © well and truly to try; and true 
deliverance make, between our fovereign lord the 
king, and the priſoner whom they have in charge; 
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and a true 
4 dence.” | | | . ; 
When the jury is ſworn, if it be a cauſe of any con- 
ſequence, the indictment is uſually opened, and the 
evidence marſhalled, examined, and enforced by. the 
counſel for the crown, or proſecution. But it is a ſet- 
tled rule at common law that no counſel ſhall be al- 
lowed a priſoner upon his trial, upon the general iſſue; - 
in any capital crime, unleſs ſome point of law ſhall 
ariſe proper to be debated v. A rule, which (however 
ir may be palliated under cover of that noble decla- 
ration of the law, when rightly underſtood, that the 
judge ſhall be counſel for the priſoner ; that is, ſhall 
ſee that the proceedings againſt him are legal and ftritly 
regular *) ſeems to be not at all of a piece with the re 

of the humane treatment of priſoners by the Engliſh law. 
For upon what face of reaſon can that aſſiſtance be de- 


verdi&''to give, according to their evi- 


nied to fave the life of a man, which yet is allowed him 


in proſecutions for every petty treſpaſs? Nor indeed 1s it, 
ſtrictly ſpeaking, a part of our ntient law : for the mir- 
rour 7, having obſerved the neceſſity of counſel in civil 
ſuits, © why know how to forward and defend the cauſe, 
by the rules of law and cuſtoms of the realm, imme- 
diately afterwards ſubjoins ; and more neceſſary are 
they for defence upon indictments and appeals of fe- 
* louy, than upon other venial cauſes. And the 
Judges theinſelves are ſo ſenſible of this defect, that they 
never {cruple to allow a priloner counſel to inſtruct him 


»See Vol. III. pag. 364. 
But, in mere commiſſions of 
gaol delivery, no tales can be 


awarded; though the court. 


may ore tenus order a new panel 
to be returned jnfanter. (4 Init. 
68. 4 St. Ir, 728. Cooke's 
Cafe.) 

” 2 Hawk. P. C. 400. 


* Sir Edward Coke ( 3 loft. 


137.) gives another additional 
reafon for this refuſal, © be. 


t cauſe the evidence to convict 
« a priſoner ſhould be fo ma- 
©« nifeit, as it could not be 
% comradicted. ' Whuch, lord 
Not ingham (hen, ligh few- . 
ard) declared, {3 St, Tr. 726. 
was the only good reuſon that 
could be given for it. 

1 . 3. 1. 

* Father Parſons the jeſuit, 
and after him biſhop Ellys, (of 
Engliſh liberty. ii. 26.) have 
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what queſtions to aſk, or even to aſł queſtions for him, 
with reſpect to matters of fact: for as to matters of 
law, arifing on the trial, they are entitled to the al- 
ſiſtance of counſel. But, leſt this indulgence ſhould be 
intercepted by ſuperior influence, in the caſe of ſtate- 
criminals, the legiſlature has directed by ſtatute . W. 
III. c. 3. that perſons indifed for ſuch high treaſon, as 
works a corruption of the blood, or miſpriſion thereof, 
(except treaſon in counterfeiting the Eing's coin or 

eals) may make their full defence by counſel, not ex- 
ceeding two, to be named by the priſoner and aſſigned 
by the court or judge : and the 1 indulgence, by 
ſtatute 20 Geo. II. c. 30. is extended to parliamentary 
imteacliments for high treaſon, which were excepted 
in the former ace. 285 

The doctrine of evidence upon pleas of the 
crowu is, in moſt reſpects, the ſame as that upon civil 
actions. There are however a few leading points 
wherein, by ſeveral ſtatutes, and reſolutions, a dif- 
ſerence is made between civil and criminal evidence, 

Firſt, in all caſes of high treaſon, petit treaſon, and 

miſpriſion of treaſon, by — 1 Edw. VI. c. 12. and 
5 & 6 Edw. VI. c. 11, two lawſul witneffes are re- 
quired to convict a priſoner ; unleſs he ſhall willingly 
and without violence confeſs the ſame. By ſtatute 1 & 
2 Ph. & Mar, c. 10. a farther exception is made as to 
treaſons in counterfeiting the king's ſeals or ſignatures, 
and treaſons concerning coin current within this realm 
and more particularly by c. 11. the offences of unport- 
ing counterfeit foreign money current in this kingdom, 
and impeiring, counterfeiting, or forging any current 
coin. The ane 8 & 9 W. III. c. 25. & 15 & 16 
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imagined, that the benefit of 
counſel to plead for them was 


firſt denied to priſoners by a 


law of Henry J, meaning (I 
preſume) chapters 47 and 48 
of the code which is uſually 
attributed to that prince, De 
&« cauſis criminalibus wel capitali- 
« bus memo gquaerat confilium 
4% quin implacitatus flatim perne- 


& pet, fine. omni petitione corfilii 


In aliis emnibus poteſt et debet 


* uti confilie.” But this cegfili - 


vm, I conceive, ſignifies only 
an imparlance, and the petitio 
confilii is craving leave to impart; 
(See Vol. III. pag. 298.) which 
is not allowable in any crimi- 
nal proſecution. This will be 
manifeſt by comparing this law 
with a contemporary paſſage in 
the grand couſtumier of Norman- 
dy, (ch, 85,) which ſpeaks of 
imparlances in perſonal actions. 
« Apres ce, eff tenu le querelle a 
i reſpondee.5_ et aura congje de jo. 


a 
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Geo. II. c. 28. in their ſubſequent extenſions '6f this 


| Fpecies of treaſon do alſo provide, that the offenders 


may be indicted, arraigne , tried, convicted, and at- 

rainted, by the like evidence and in ſuch manner and 
form, as may be had and uſed againſt offenders for 
counterfeiting the king's money, But by ſtature 7 W. 
HI, c. 3. in proſecutions for thoſe treaſons to which 
that act extends, the ſame rule (of requiring 72vo wit- 
neſſes) is again enforced ; with this addition, that the 
confeſſion of the priſoner, which ſhall counteryail the 


neceſſity of ſuch proof, muſt be in open court. Tn the 


coltruction of which act it hath been holden >, that a 
confeſſion of the priſoner, taken out of court, before a 
magiſtrate or perſon having a competent authority to 


take it, and proved by two witneſſes, is ſufficient to 


ſions, made to perſons having no ſuch authority, ought 
not to be admitted as evidence under this ſtatute. And 
indeed, even in caſes of felony at the common law, 


convict him of treaſon. But fly unguarded conſeſ. 
u 


they are the weakeſt and moſt ſuſpicious of all teſti - 


mony; ever liable to be obtained by artifice, falſe 
hopes, promiſes of favour, or menaces; feldom rem 
embered accurately, or reported with due preciſion ; 
and incapable in their nature of being diſproved by 
other negative evidence. By the ſame ſtatute + W. III. 
it is declared that both witneſſes müſt be to the ſame 
oyert act of treaſon, or one to one overt act, and the 
other to another overt act, of the ſame ſpecies of trea- 
Ton &, and not of diftin heads or kinds: and no evi- 


dence ſhall be admitted to prove any overt act not ex- 


preſsly laid in the indictment. And therefore in fir 
John Fenwick's caſe, in king William's time, where 
there was but one witneſs, an act of pirljament®© was 


made on purpoſe to attaint him of treaſon, and he was 


executed 4. But in almoſt every other accuſation one 
poſitive witneſs is ſufficient. Baron Monteſquieu Jays 


© conſeiller, s'il le demande: et © lio, debet faftum negare quo Ace 
„and il ſera conſeille, il peut © cuſatus et. 1 
„ nyer, le faict dont il eft accuſe,” a Foſter, 240-244. 
Or, as it ſtands in the Latin » See St. Tr, II. 144. Foſter, 
text, (edit, 1539) * Quercdlatus 235. | ff 
« autem poſtea tenetur reſpondere ;, e Stat, 8 W. III. o. 4. 
of et babebit licentiam conſulendi, d Stat. Tr. V. 40. i 

* fi requirat ; habits autem conſis © | © 


[4 


358 PU IAI re Bo O IV. 


it down for a rule *, that thoſe laws which condemns a 
man to death in any caſe on the depoſition of à fingle 
_ witneſs, are fatal to liberty: and he adds this reaſon, 
that the witneſs who affirms, and the aecuſed who de- 
nies, make an equal balance ; there is a neceſſity 
therefore to call in a third man to incline the ſcale. But 
this ſeems to be carrying matters too far: for there are 
ſome crinies, in which the very privacy of their nature 
excludes the pcfibiliry of having more than one wit- 
neſs; muſt theſe therefore eſcape unpuniſhed ? Neither 
Indeed is the bare denial of the perſon accuſed equiva- 
lent to the poſitive oath of a diſintereſted witneſs. In 
caſes of indictments for perjury, this doctrine is better 
founded; and there our law adopts it: for one witneſs 
is not allowed to convict a man inditted for perjury ; 
becauſe then there is only one oath againſt another 7. 
In caſes of treaſon alſo there is the accuſed's oath of 
allegiance, to counterpoiſe the information of a fingle 
witneſs ; and that may perhaps be one reaſon why the 
law requires a double teſtimony to convict him: — 4 
the principal reaſon, undoubtedly, is to ſecure the ſu 
ject from being ſacrificed to fictitious conſpiracies, 
which have been the engines of profligate and crafty 
politicians in all age. | 
| Secondly, though from the reverſal of colonel Sid- 
ney's attainder by act of parliament in 1659 f it may 
be collected b, that the mere ſimilitude of hand-writing 
in two papers ſhewn to a jury, without other concur- 
rent teſtimony, is no evidence that both were written 
by the ſame perſon; yet undoubtedly the teſtimony of 
witneſſes, well acquainted with the party's hand, that 
they believe the paper in queſtion to have been written 
by him, is evidence to be left to a jury l. DD 
Thirdly, by the ſtatute 21 Jac. I. c. c. 27. a mother 
of a baſtard child, concealing its death, muſt prove b 
one witneſs that the child was born dead ; otherwiſe 
_ be ſhall be evidence of her having mur- 
dlered ii K. * 2h 3 


Sp. L. b. 12. c. 3. 1690. St. Tr. IV. 453. Fran- 
* Beccar, c. 13. cia's caſe, A. D. 1716. St. 
* 10 Mod. 194. Tr. VI. 69. Layer's caſe, A. D. 
28St. Tr. VIII. 472. 1772. Bid. 279 Henzey's caſe, 

 *Þ's Hawk. F. E. 431. A. D 1758. 4 Burr. 644. 


Lord Prefton's caſe, A, PD. * See pag. 198, 


- 


Ch; 2y..  Wuxr-onG s. 359 


Fourihly, all pre ſumptive evidence of felony ſhould. 
be admitted cautiouſly.; for the law holds, that ii is bets 
ter that ten guilty. perſons eſcape, than that one inno- 
cent ſuffer. And ſir Matthew Hale in particular ! lays 
down two rules, moſt prudent and neceſſary. to. be ob- 
ſerced: 1. Never to convict a man for: ſtealing the 
goods of a perſon unknown, merely becauſe he wil! 
give no account how he came by them, unleſs an ac- 
tual felony be proved of ſuch goods: and, 2, Never to 
convict any perſon of murder or- manſlaughter, till at 
leaſt the body be found dead; on account of two in- 
ſtances he mentions, where perſons were executed for 
the murder of others, who were then alive, but miſ- 


ſing, | | sagte 
ä Lale, it was an antient and commonly received 
practice ®, (derived from the eivil law. and which alſo 
to this day obtains in the kigdom of France ) that, as 
counſel was not allowed to any priſoner accuſed of a 
| — crime, ſo. neither ſhould he be ſuifered to ex- 
culpatc himſelf by the teſtimony of any witneſſes, And 
therefare it deſerves to be remembered, to the honour 
of Mary I, (whoſe early ſentiments, till her marr age 
with Philip of Spain, ſeem to have been humane aud 
generous o) that when ſhe appointed fir Richard Mor- 
jo chief juſtice of the common pleas, ſhe injoined | 
un, “that notwithſtanding the old error, which did 
not admit any witneſs to ſpeak, or any other mater 
to be heard, in ſavour of the adverſary, her majeſty 
being party; her highneſe's pleaſure was, that whal- 
ſoever could be brought in favour of the ſubject 
** ſhould be admitted to be heard: and moreover, that 
Irhe juſtices ſhould not perſuade themſelves to ſit 
in judgment otherwiſe for her highneſs than for her 
* ſubjet a. * Afterwards, in one particular. inſtance 
{when enibezzling the queen's military ſtores was made 
felony by ſtatute 31 Eliz, c. 4.) it was provided that any 
perſon, impeached for ſuch felony, ** ſhould be re- 
ceived and admitted to make anv lawful proof that be 
could, by lawful witneſs or otherwiſe, for his diſ- 


1 2 Hal. P. C. 200, © See pag. 17. 


» Dowat. publ. law. b. 3. t. 72. 
Monteſq, Sp. L. b. 29. c. 11. bo 
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charge and defence :” and in general the courts grew 
ſo heartily aſhamed of a doctrine fo unreaſonable and 
oppreſſive, that a practice was gradually introduced of 
examining witneſſes for the priſoner, but not upon 
oath 2: the confequence of which ſtill was, that the 
jury gave leſs eredit to the priſoner's evidence, than to 
that produced by the crown. : Sir Edward Coke pro- 
teſts very ſtrongly againſt this tyrannical practice: de- 
claring that he never read in any act of parliament, 
book-cafſe,' or record, that in crimmal caſes the party 
accuſed ſhould not have witneſſes worn for him; and 
therefore there was not ſo much as ſcintilla juris e 
it . And the houſe of commons were ſo ſenſible of 
this abſurdity, that, in the bill for aboliſhing hoſtili- 
ties between England and Scotl and, when felonies 
committed by Engliſhmen in Scotland were ordered to 
be tried in one of the three northern counties, they in- 
ſiſted on a elauſe, and carried it againft the efforts of 
both the crown and the houſe of lords, againſt the 
practice of the courts in England, and the expreſs law 
of Scotland v, that in all ſuch trials for the better diſ- 
{« covery of the truth, and the better information of the 
conſcienees of the jury and juſtices, there ſhall be 
allowed to the party arraigned the benefit of ſuch cre- 
e dible witneſſes, to be examined upon oath, as can be 
. © produced for his clearing and juftification.” At length 
by.the ſtature 5 W. III. c· 3. the ſame meaſure of juſ- 
tice was eftabliſhed throughout all the realm, in caſes 
of treaſon within the act: and it was afterwards de- 
clared by ſtatute 1 Ann. ſt, 2 c. 9, that in all cafes of 
treaſon and felony, all witneſſes for the priſoner ſhould 
be examined upon oath, in like manner as the witneſ- 
ſes againſt him. „ 
| hen the evidence on both ſides is cloſed, and in- 
deed when any evidence hath been given, the Jury 
cannot be diſcharged (unleſs in caſes of evident neceſ- 
ſity &) till they have given in their verdict; but are to 
conſider of it, and deliver it in, with the ſame forms, 
12 Bulſt. 147. Cro. Car. 292. 15. 29. 30 Jun. 1607, | 


3 loſt. 79. bid. 4 Jun. 16. 

See alſo 2 Hal. P. C. 283. = Co, Litr. 227 3 Inſt, 110. 
and his ſummary. 266. PFoſt. 27. Govld's caſe, Hil, 

* Stat 4 Jac. I. c. 1. 1764. Er of 


» Com. Journ. 4, 5, 127 31 
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as upon civil cauſes; only they cannot, in criminal 
caſe which touches life or member, give a privy vere 
dia . But the judges may adjourn, while the jury 
are withdrawn to confer, and return to receive the 
verdict in open court *, And ſuch public or open ver- 
dict may be either Fare guilty, or not guilty; or 
ſpecial, ſetting forth all the circumſtances of the caſe, 
and praying the judgment of the eourt, whether, for 
inſtance, on the facts ſtated, it be murder, manſhugh< 
ter, or no crime at all. This is where they doubt the 
matter of law, and therefore c/u/e to leave it to the de- 
termination of the court; though they have an un- 
queſtionable right of determining upon all the circum 
ſtances, and finding a general verdict, if they think 
proper ſo to hazard a breach of their oaths; and, if 
their verdi&t be notoriouſly wrong, they may be pu- 
niſhed, and the verdict ſet aſide by attaint at the fuit | 
of the king; but not at the ſuit of the priſoner, But 
the practice heretofore in uſe, of fining, impriſoning, 
or otherwiſe puniſhing jurors, merely at the diſcretion 
of the court, for finding their verdict contrary to the 


direction of the judge, was arbitrary, unconſtitutional 


and illegal ; and is treated as ſuch by fir Thomas Smith, 
two hundred years ago ; who accounted ** ſuch doings 
to be very violent, tyrannical, and contrary to the 
© liberty and cuſtom of the realm of England.“ Por, 
as fir Matthew Hale well obſerve: *, it would: be 4 
moſt unhappy caſe for the judge himfelf, if the priſo- 
ner's fate depended upon bis directions: —unhappy alſo 
for the priſoner ; for, if the judge's opinion muſt rule 
the verdiR, the trial by jury would be uſeleſs. Yet in 
many inſtances ®, where contrary to evidence. the jury 
have ſound the priſoner guilty, their verdi& hath been 
mercifully ſer aſide, and & new trial granted by the 
court of king's bench: for in ſuck Caſe, as hath been 
ſaid, it cannot be ſet right by attaint. But there hath 
yet been no inſtance of granting a hew trial, where the 


priſoner was acquitted upon the firſt © 
” 2 Hal, P. C. 300. 2 6, th | * 11 | 
Hawk, P. C. 439. x. « 2 Hal: F. C. 513. 
3 Fr. 538,14 $1. Ir: br Lev. 9. Tz Jones, 162, 
231. 455. 485. „„ 0 es. r .= ñ 7 | 
72 Hal, P. C. 310. Hauk, P. C. gap: 


»Smich's commonw, L 2. 
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f the jury therefore ſind the priſoner not Zuiky, be 


n then for ever quit and diſcharged of the accuſation 4, 
except he be appealed of felony within the time limited 
by law. And upon ſuch his acquiital, or diſeharge 
for want of proſecution, he ſhall be immediately ſet 
at large, without payment of any fee to the gaoler . 
But if the jury find him guilty f, he is then ſaid to be 
convicted of the crime whereof he ſtands indicted. 
Which conviction may accrue two ways; either by his 
confeſſing the offence and pleading guilty ;- or by bis 
being found ſo by the verdict of his county. 
When the offender is thus convicted, there are two 
collateral circumſtances that immediately ariſe. - 1. On 
'a conviction, (or even upon an acquittal where there 
-was a reaſonable ground to proſecute, and in fact a 
ona fide proſecution) ſor any grand or petit larciny or 
other felony, the reaſonable expenſes of proſecution, 
and alſo, if the proſecutor be poor, a compenſation for 
bis trouble and loſs of time, are by ſtatutes 25 Geo, II. 
c. 36. and 18 Geo. III. c. 14. to be allowed him out of 
the county ſtock, if he petitions the judge for that pur- 

r and by ſtatute 29 Geo. II. c. 3. explained by the 
Tame ſtatute 18 Geo. III. e. 19. to all perſons, appear- 
ing upon recognizance or ſubpœna to give evidence, 

whether any indictment be preſerred or no, and as well 
without conviction as with it, are entitled to be paid 
their charges, with a farther allowance (f poor) for 
- their trouble and loſs of time. 2. On a conviction of 
- -+Jarciny in particular, the proſecutor fhall have reſtitu- 
tion of his goods, by virtue of the ſtatute 21 Hen. VIII. 
e. 11, For by the common law there was no reſtitu- 
tion of goods upon an indictment, becauſe it is at the 
:* - ſuit of the king only; and therefore the party was en- 
ſeorced to bring an appeal of robbery, in order to have 
bis goods again l. But, it being conſidered that the 


® The civil law in fuch his judges, the form of pro- 
. . eaſe only diſcharges him from nouncing that conviction was 
tze ſame accuſer, but not from ſomething peculiarly delicate; 
the ſame accuſation, E,. 48. not that he was guilty, but 
"2-5 $53 ; that hc had not been enough 
Stat. 14. Geo. HI, c. 20. upon his guard; “ parum cavi/- 
In the Roman republie, ** ſe videtur. ( Feſtus. 325) 
when the priſoner was convict- 3 Inſt. 244, N 
ad of any Capita} offence by, Fe 
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party, proſecuting the offender by indictment, deſerw es 
to the ſull as much encouragement as he who proſecutes 
by appeal, this ſtatute was made, which enacts, that if 


any perſon be convicted of larciny by the evidence of 


the party robbed, he ſhall have full reftiturion of his 
money, goods, and chattels; or the value of them out 
of the offender's goods, if he has any, by a writ to be 


granted by the juſtices. And the conſtruction of this 
act having been in great meaſure conformable to the 
law of appeals, it has therefore in practice ſuperſeded 
the uſe of Ir in 
upon appealo , ſo now upon indictments of Jarciny, 
this writ of reſtitution ſhall reach the goods ſo ſtolen, 
' notwithſtanding the property i of them is endeavoured 
to be altered by ſale in market over *. And, though 


appeals of larciny. For inſtance: as formerly 


this may ſeem ſome what hard upon the buyer, yet the 


rule of law is that ſpoliatus debet, ante omnia, reſtitui; 


eſpecially when he has uſed all the diligenee in his po- 
er to Convict the felon, : And, ſince the caſe is reduced 
to this hard neceſſity, that either the owner or the buyer 


- mult ſuffer ; the law prefers. the right of the owner, 
who has done a meritorious act by 5 rags. a felon to 
condign puniſhment, to the right 


the buyer, whoſe 
merit 1s only negative, that he has been guilty of- no 


_ unfair tranſaction. And it is now uſual for the court, 


upon the conviction of a felon, to order (without any 


- writ) unmediate reſtitution ' of ſuch goods, as are 
brought into court, to be made to the ſeveral pruſecu- 


tors. Or, elſe, ſecondly, without ſuch writ of reſti- 
tution, the party may peaceably retake his goods, 
wherever he happens to find them!, unleſs a new pro- 
uu be fairly acquired therein. Or; laſtly, if the fe- 
on be convicted and pardoned, or be allowed his cler- 
gy, the party robbed may bring his action of-crover . 
againſt him for his goods; and recover a ſatisfaction 
in damages. But ſuch action lies not beſore proſecu- 
tion; for fo felonies would be made up and healed ® ; 
and alſo recaption is unlawful, if it be done with inten- 
tion to ſmother or compound the lareiny; it then be- 
coming the heinous offence of theſt-bote, as was men- 
rioned in a former chaptei u. 03-4212" 
> BraQton. de coron c. 32. 1 See Vol. III. pag. 4. 


i See Vol, II. pay. 450. Hal. P. C. 546, 
1 Hal, P. C. 543. See pag. 133. 
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Ir. is not uncommon, when a peiſon is convicted of a 
miſdemeſnor, which principally and more immediately 
affects ſome individual, as a battery, impriſonment, or 
the like, for the court to permit the defendant to [peak 
with the proſecutor, before any judgment is pronounced ; 
and, if the proſecutor declares himſelf ſatisfied, to in- 
fliet but a trivial puniſhment, This is done, to reim- 
burſe the proſecutor his expenſes, and make him ſome 
private amends, without the trouble and circuity of a 
civil action. But it ſurely is a dangerous practice: and, 
though it may be intruſted to the prudence and diſcre- 
tion of the judges in the ſuperior courts of record, it 
ought never to be allowed in local or inferior juriſ- 
dictions, ſuch as the quarter- ſe ſſions; where proſecu- 
tions for aſſaults are by this means too frequently com- 
meneed, rather for private Jucre than for the great ends 
of public juſtice. Above all it ſnould never be ſuffered, 
where the teſlimony of the proſecutor hunfelf is neceſ- 
ſary to convict the defendant : for by this means, the 
rules of evidence are encirely ſubverted ; the proſecu- 
tor becomes in effect a p_ and yet is ſuffered to 
bear witneſs for himſelf. Nay even a voluntary for- 

iveneſs, by the party injured, ought not in true 54 
licy to intercept the ſtroke of juſtice. This,“ ſays 
an elegant writer *, (who pleads with equal ſtrength 
for the Tertainty as for the lenity of puniſhment,) may 
be an act of good nature and humanity, but it is con- 
L trary to the good of the public. For, although a pri- 

* vate citizen may diſpenſe with ſati faction for his — 

vate injury, he cannot remove the neceſſity of public 
* example. The right of puniſhing belongs not to any 
% one individual in particular, but to the ſociety in 
« general, or the ſovereign who repreſents that ſo- 
* Gery: and a man may renounce his own portion of 
* this right, but he cannot give up that of others,” 
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CHAPTER THE TWENTY-EIGHTH. 


— 
. 


or BENEFIT or CLERGY. 


17 1 


FTE R trial and conrifinn, the een of the 
A court regularly follows, unleſs 1 
relled by ſome intervening circumſtance ; of which the 
principal is the benefit of «ergy : a title of no ſmall eu- 
rioſity as well as uſe; and concerning which I ſha] 
therefore inquire, 1. Into its orginal, and the various 
mutations which this privilege o 
2. To what perſons it is to be allowed at this day. 
In what caſes. 4. The conſequences of allowing it, ., 
I. Clergy, the privilegium clericale, or in common 

ſpeech the benefit of clergy, had its original ſrom, the pious 
regard paid by chriſtian princes to the church in its in- 
fant ſtate ; avd the ill uſe which-the popiſh eccleſiaſtics 
ſoon made of that pious regard, The. exemptions 
which they granted to the church, were principally of 


two kinds: 1. Exempiion of gluces, conſecrated to rer 
ligious duties, ſrom criminal arreſts, wnich was the 


* 


ſoundation of ſanctuaries: 2, Exemption of the 2 


of clergymen from criminal proceſs before the ſeculur 
judge in a few particular cafes, which was the true ori- 


ginal and meaning of the privilegium clericale. 
But the clergy, increaſing in wealth, power, honour, 
number, and intereſt, began ſoon to ſet up for theme 
ſelves: and that which they obtained by the favour of 
the civil government, they now claimed as their inherent 


uſpended or ar- : 


clergy has ſuſtained, 


a.m re pr rn nn — 5 3 


366 „5 Boox IV. 


right; and as a right of the higbeſt nature, indefeaſt- 
ble, and jure dlivino . By their - canons therefore and 
conftitutions they .endeavoured at, and where they met 
with eaſy princes obtained, a vaſt extenfion of-theſe ex- 
emptions: as well in regard to the crimes themſelves, 
of which the liſt became quite univerſal *.; as in re- 
gard to the perſons exempted, N whom were at 
length comprehended not only every little fubordinate 

offi er belonging to the church or clergy, but even 
many that were totally laymen. | 


In England however, although the uſurpations of the 
pope were very many and grievous, till Henry the 
eighth entirely exterminated his ſupremacy, yet a total 
exemption of the clergy from ſecular juriſdiction could 
never. be thoroughly effected, though often endeavour- | 
ed by the clergy ©. and therefore, though the antient 
privilegium clericale was in ſome capital caſes, yet it was 
not univerſally, allowed. And in thoſe particular caſes, 
the uſe was for the biſhop or ordinary to demand his 
clerks to be remitted out of the king's courts, as ſoon as 
they were indifted : concerning the allowance of which 
demand there was for many vears a great uncertainty * - 
till at length it was finally ſettled in the reign of Henry 
the fixth, that the priſoner ſhould firſt be arraigned ; 
and might either ten claim his benefit of clergy, by 
way of ' declinatory plea ; or, after c:mvidion, by way 
of arreſting judgment, This latter way is molt uſually 
practiſed, as it 13 more to the fatisfaQion of the court to 
have the crime previouſly aſcertained by confeſſion or 
the verdict of a jury; and alſo it is more advantageous - 
to the priſoner himſelf, who may poſlibly be acquitted, 
and ſo need not the benefit of his clergy at all. 

Originally the law was held, that no man ſhould be 
admitted to the privilege of clergy, but ſuch as bad 


The principal argument, © phets. no harm.” (Keihw. 
upon which they are ſounded 181.) OY ol 

this exeraption, was that text See vol. III. pag. 62. 

of ſcripture ; © touch not mine * Keilw, 180. 15 

* annointed, and do my pro» 2 Fal. P. C. 377. 
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the habitum et tonſuram clericalem . But in proceſs of 
time a much wider and more comprehenſive criterion 
was eſtabliſhed: every one that could read (a mark of 

ear learning in thoſe days of ignorance and her ſiſter 
ſuperſtition) being accounted a clerk or clericus, and al- 
lowed the benefit of clerkſhip, though neither mitiated 
in holy orders, nor trimmed with the clerical tonſure, 

But when learning, by means of the invention of print- 
ing, and other concurrent cauſes, began to be more ge- 
. nerally diſſeminated than formerly; and reading was 
no longer a competent proof of clerkſhip, or being in 
holy orders; it was found that as many Iaymen as di- 
vines were admitted to the privilegium clericale and 
therefore by ſtatute 4 Hen. VII. c. 1 3. a diſtinction was 
once more drawn between mere lay ſcholars, and clerks 
that were really in orders. And, though it was thought 
reaſonable to mitigate the ſeverity of the law with regard 
to the former, yet they were not put upon the ſame foot- 
ing with the a Cual clergy ; being ſubjeQed to a flight 
degree of puniſhment, and not allowed to claim the 
clerical privilege more than once. Accordingly. the ſta- 
tute directs, that no perſon, once admitted to the benefit 
of clergy, ſhall be admitted thereto a ſecond time, un- 
leſs he produces his orders: and in order to diſtinguiſh 


their perſons, all laymen who are allowed this privilege 


ſhall be burut with a hot iron in the brawn of the left 
thumb, This diſtinction between learned laymen, and 
real clerks in orders, was aboliſhed for a time by the 
ſtatutes 28 Hen, VIII. c. 1. and 32 Hen. VIII. e. 3. but 
is held? to have been virtually reſtored by ſtatute 1 Edw. 
VI. c. 12. which ſtatute alſo enacts that lords of parlia- 
ment and peers of the realm, having place and voice in 
parliament, may have the benefit of their peerage, 
equivalent to that of clergy, for the firſt oftence, (although 
they cannot read, and without being burnt in the hand) 
for all offences then clergyable to commoners, and alſo 
for the crimes of n highway-robbery, 
borſe-ſtealing, and robbing of churches. FE 


* 2 Hal, P. C. 372, M. Paris, Hob. 294. 2 Hal. P. C. 375. 
A. D. 12 59. See vol. I, pag: 24. | 
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Aſter this burning the laity, and before it the real 
clergy, were diſcharged from the ſentence of the law in 
the king's courts, and delivered over to the ordinary, to 

be dealt with according to the eccleſiaſtical canons. 

Wherenpon the ordinary, not fatisfied with the proofs 

adduced in the profane ſecular court, ſet himſelf for- 

mally to work to make a purgation of the offender by a 

new canonical trial ; although he had been previouſly 

convicted by his country, or perhaps by his own con- 
ſeſfion!. This rial was held before the biſhop in perſon, 
or his deputy ; and by a jury of twelve clerks: and 
there, firft, the party bimſelf was required to make oath 
of his own innocence; next, there was to be the bath of 
twelve compurgators, who ſwore they believed he ſpoke 
the truth; then, witneſſes were to be examined upon 
oath, but on behalf of the priſoner only; and, laſtly, 
the jury were to bring in their verdiQ upon oath, which 
uſually acquitted the priſoner ; otherwiſe, if a clerk, he 
was degraded, or put to penance 3. A learned judge, 
in the beginning of the laſt century Þ, remarks with 
much indignation the vaſt complication of perjury and 
ſubornation of perjury, in this ſolemn ſarce of a mock 
trial ; the witneſſes, the compurgators, and -the jury, 
being all of them partakers in the guilt: the delinquent 
party allo, — convicted before on the cleareſt evi- 
dence, and conſcious of his own offence, yet was per- 
mitted and almoſt compelled to ſwear himſelf not guilty: 
nor was the good biſhop himſelf, under whoſe counte- 
nance this ſcene of wickedneſs was daily tranſacted, by 
any means exempt from a ſhare of it. And yet by this 
purgation the party was reſtored to his credit, his liberty, 
his lands, and his capacity of purchaſing afreſh, and 
was entirely made a new and an innocent man. Þ 
The ſcandalous proſtitution of oaths, and the forms of 
juſtice, in the almoſt conſtant acquittal of felonious clerks 
by purgation, was the occaſion, that, upon very heinous 


i Staundford. b. C. 138. 3. „Hob. 291. 
$ 37. Was, 447. Hob. 289. Fe 
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and notorious circumſtances of guil, the temporal courts 
would not truſt the ordinary with the trial of the offender, 


but delivered over to him the convicted clerk, agu, 
purgatione facienda : in whiich ſituation the clerk convict 
could not make purgat ion; but was to continue in priſon 


during life, and was incapable of acquiring any perſo- 


nal property, or receiving the profits of '.'s lands, unleſs 


the king ſhould pleaſe to. pardon him. But theſe courſes 
were in ſome degree exceptionable ; the latter being 
perhaps too rigid, as the former was productive of the 
moſt abandoned perjury. As therefore theſe mock trials 
took their riſe from faQtious and popiſn tenets, tend ing 


to exempt one part of the nation from the general mu: 
nicipal law ; it became high time, when tlie reſorma - 
tion was thoroughly eſtabliſhed, to aboliſh fo vain and 


impious a ceremony. 


Accordingly the ſtatute 18 Eliz. e. 7, enacts, that, for 
the avoiding of ſuch perjuries and abuſes, after the offen- 


der has been allowed his clergy, he ſhall not be deli- 
vered to the ordinary, as formerly; but, upon ſuch al- 
lowance and burning in the hand, he ſhall forthwith be 
eularged and delivered out of priſon; with proviſo, 
that the judge may, if he thinks fit, continue the offender 


in gaol for any time not exceeding a year. And thus the 


law continued, for above a century, unaltered z except 
only that the ſtatute 21 Jac, I, e. 6. allowed, that wo- 


men convicted of ſimple lar. inies under the value of ten 


ſhillings ſhould (not properly have the benefit of clergy, 


for they were not called upon to read; but) be burned 


in the hand, and whipped, ſtocked, or impriſoned for 
any time not exceeding a year. And a ſimilar indul- 
pence, by the ſtatutes 3 & 4 W. & Mc. 9. and 4 & 
. & M. c. 24. was extended to women, guilty of un 
clergvable felony whatſoever ; who were allowed once 


to claim the benefit of the fatute, in like manner as men 


might claim the! benefit of c/ergy, and to be diſcharged 
upon being burned in the hand, and impriſoned for any 


time not exceeding a year. The puniſhment of burni 
in the hand being found ineffectual, was alſo chan 


by ſtatute 10 & 11 W. III. c. 23 into burning in the 
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moſt viſible part of the left cet, neareſt the nofe : but, 
ſach an indelible ſtigma being found by experience to 
render ofenders deſperate, this proviſion was Tepealed 
about ſeven years afterwards, by ſtatute 5 Ann: c. 6. 
and, till that period, all women, all peers of parliament 
and peerefles, 'and all male commoners who could read, 
were diſchar;-:d in all clergyable felonies ; the males 
abſolutely, if clerks in orders ; and other commoners, 
both male and female, upon branding, and peers and 
peereſſes without branding, for the firſt offence : yet alt 
liable (excepring peers and peereſſes) if the judge ſaw 
occaſion, to impriſonment not exceeding a year. And 
thoſe men, who could not read, if under the degree of 
FW 7 ETD” 

Aſterwards indeed it was confidered, that education 
and learning were no extenuations of guilt, but quite the 
reverſe : and that, if the puniſhment of death for ſimple 
felony was too ſevere for thoſe who had been liberally 
inſtructed, it was, a fortiori, too ſevere for the ignorant 
alſo. And thereupon by the ſame ſtatute 5. Ann. c. 6, 
it was enacted, that the benefit of clergy ſhould be 
granted to all thoſe who were entitled to aſk it, without 
requiring them to read by way of conditional merit. 
And experience having ſhewn, that fo. very univerſal 
a lenity was frequently inconvenient, and an encourage- 
ment to commit the lower degrees of felony ; and that, 
though capital puniſhments were too rigorous for theſe 
inferior offences, yet no. puniſhinent at all (or next to 
none) was as much too gentle: it was farther enacted 
by the ſame ſtatute, that when any perſon is convicted 
of any theft or larciny, and burnt in the hand for the 
ſame according to. the antient law, he ſhall alſo, at the 
diſcretion of the judge, be committed to the houſe of 
correction or public workhouſe, to be there kept to hard 
labour for any time not leſs than fix months, and not ex- 
ceeding two years; with a power of inflicting a double 
confinement in caſe of the party's eſcape from the firſt, 
And it was alſo enacted by the ſtatutes 4 Geo J. c. 11. 
and 6 Geo, I. c 23. that when any perſons ſhall be con 
victed of any larciny, either grand or petit, or any felo- 
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nious ſtealing or taking of money or goods and chattels 
either from the perſon or the houſe of any other, or in 
any other manner, and who by the law ſhall be entitled 
tio the benefit of clergy, and liable only to the penalties 
of burning in the hand or whipping, the court in their 
diſcretion, inſtead of ſuch burning in the hand or whip- 
ping, may direct ſuch offenders to be tranſported to 
America (or, by ſtatute 19 Geo. III. c. 74. to any other 
parts beyond the ſeas) for ſeven years: and, if they re- 
turn or are ſeen at large in this kingdom within that 
time, it ſhall be felony without benefir of clergy. And 
by the. bſequent ſtatutes 16 Geo, II. c. 15. and 8 Geo. 
III. c. 15. many wiſe proviſions are made for the more 
ſpeedy and effeQua] execution of the laws relating to 
tranſportation, and the conviction of ſuch as tranſgreſs 
them, But now, by the ſtatute 19 Geo. III. c. 74. all 
offenders liable to tranſportation may in lieu thereof, at 
the diſcretion of the judges, be employed, if males, 
(except in the cafe of petty larciny) in hard labour for 
the benefit of ſome public navigation; or, whether 
males or females, may in all caſes be confined to hard 
labour in certain penitentiary houſes, to be erected by 
virtue of the ſaid aQ, for the ſeveral terms therein ſpe- 
cified, but in no caſe exceeding ſeven years; with a 
power of ſubſequent mitigation, aud even of reward, in 
caſe of their good behaviour. But if they eſcape and 
are re-taken, for the firſt time an addition of hree years 
is made to the term of their confinement ; and a ſecond. 
eſcape is felony without benefit of clergy. - 
In forming the plan of theſe penitentiary houſes, the 
principal objects have been, by ſobriety, cleanlineſs, and 
medical aſſiſtance, by a regular ſeries of labour, by ſoli- 
tary confinement during the intervals of work, and by 
due religious inſtruction, to preſerve and amend the 
| health of the unhappy offenders, to inure them to habits 
of induſtry, to guard them from pernicious company, to 
accuſtom them to ſerious reflection, and to teach them 
both the principles and practice of every chriſtian and 
moral duty. And if the whole of this plan be pro- 
perly executed, and its defects be timely ſupplied, there 
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is reaſon to hope that ſuch a reformation may be effected 
in the lower claſſes of mankind, and ſuch a. gradual 
ſcale of puniſhment be affixed to all gradations of guilt, 
as may in time ſuperſede the neceſſity of capital -puniſh- 
ment, except for very atrocious crime. 
It is alſo enacted by the ſame ſtatute, 19 Geo, III. e. 
74. that inſtead of burning in the hand (which was 
_ Tometimes too ſlight and ſometimes too diſgraceful a 
puniſhment) the court in all clergyable felonies may im- 
poſe a pecuniary fine; or (except in the caſe of man- 
laughter) may order the offender to bè once or oftener, 
but not more than thrice, either publicly or privately 
whipped ; ſuch private whipping (to prevent colluſion 
or abuſe). to be inflicted in the preſence of two wit- 
neſſes, and in caſe of female offenders in the preſence 
of females only, Which fine or whipping ſhall have 
the Tame conſequences as burning in the hand; and the 
offender, ſo fined or whipped, ſhall be equally liable to 
a ſubſequent detainer or impriſonment, | 
In this ſtate does the benefit of clergy at preſent ſtand; 
very conſiderably different from its original inſtitution: 
the wiſdom of the Engliſh legiſlature having, in- the 
courſe of a long and laborious proceſs, extracted by a 
noble alchemy rich medicines out of poiſonous ingre- 
dients; and converted, by gradual mutations, what 
was at firſt an unreaſonable exemption of particular po- 
piſli eccleſiaſtics, into a merciſu] mitigation: of the ge- 
neral law, with reſpe& to capital puniſhment. 


* 


From the whole of this detail we may collect, that 
however in times of ignorance and ſuperſtition that 
monſter in true policy may for a white ſubſiſt, of a body 
df men, reſiding in the bowels of a ſtate, and yet inde- 

ndent of its laws; yet, when learning and rational 
teligion have a little enlightened men's minds, lan 
can no longer endure an abſurdity ſo groſs, as mu 
deſtroy its very fundamentals. Per. by the original 
contra” of government, the price of protection by 
the united force of individuals is that of obedience to 
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the united will of the community. This united will is 
declared in the laws of-the land ; and that united force 
is exerted in their due, and univerſal, execution. 


II. Tam next to inquire, to what per/ons the benefit of 


clergy is to be allowed at this day: and this muſt be 
chiefly collected from what has been obſerved in the 
preceding article. For, upon the whole, we may pro- 
nounce, that all clerks in orders are, without any brand 
ing, and of courſe without any tranſportation, fine, or 
1 (for thoſe are only ſubſtituted in lieu of the 
other) to be admitted to this privilege, and immediately 
diſcharged ; and this as often as they offend i, Again, 
all lords of parliament and peers of the realm havi 
place and voice in parhament, by. the ſtature 1 Edw, 
VI. c. 12. (which is likewiſe held to extend to peer- 
eſſes k) ſhall be diſcharged in all elergyable and other 
felonies, provided for by the act, without any burning in 
the hand or impriſonment, or other puniſhment ſubſti- 
tuted in its ſtead, in the ſame manner as real clerks 
convict: but this is only for the firſt offence. Laſtly, 
all the commons of the realm, not in orders, whether 
male or female, ſhall for the firſt offence be diſcharged 
of the capital puniſhment of felonies within tlie benefit 
of clergy, upon being burnt in the hand, whipped, or 
fined, or ſuffering a diſcretionary impriſonment in the 
common gaol, the houſe of correction, one of the peni- 


tentiar 


5 


nefit of ſome navigation; or, in caſe of Jarciny, upon 


being tranſported tor ſeven.years, if the court ſhall think 


proper. It hath been ſaid, that Jews, and other infidels 


and heretics, were not capable of the benefit of clergy, 
till after the ſtatute 5 Ann. c. 6. as being under a legal 
incapacity for orders 1. But I much queſtion whether 
this was ever ruled for law, ſince the re- introduction of 
the Jews into England, in the time of Oliver Cromwell. 


For, if that were the caſe, the Jews are ſtill in the ſame - 


_ predicament, which every. day's experience will contra. 


i 2 Hal, P. C. 375, 


5 
* Ducheſs of Kingſton's cafe, P. C, 338. Foſt, 306. 
in parliament, 22 Apr, 1776. | 


ouſes ; or in the places of labour ſor the be- 


12 Hal. P. C. 273. 2 Hawk. 
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dict: the ſtatute of queen Anne havin certainly made 


no alteration in this reſpe& ; it only diſpenſing with the 
neceſſity of reading in thoſe perſons, who, in caſe they 


could read, were before the act entitled to the benefit 


* . 


of their clergy. red 
III. The third point to be conſidered is, for what 


crimes the privilegium clericale, or benefit of clergy, is to 


be allowed. And, it is to be obſerved, that neither in 
high treaſon, nor in petit larciny, nor in any mere miſ- 
demeſnors, it was indulged at the common law); and 


therefore we may lay it down for a rule, that it was 


alfowable only m perit treaſon and capital felonies : 
which for the moſt part became legally entitled to thi; 
indulgence by the ſtature de clero, 25 Edw. mM e. 
4. which provides that clerks convict for treaſons or fe- 
lonies, touching other perſons than the king hinielf or 
his royal majeſty, ſhall have the privilege ot holy 
church, But yet it was not allowable in all felonies 
whatſoever : for in ſome it was denied even by the 
common law, viz. infid:ntio viarum, or lying in wait for 
one on the highway ; depopulatio agrorum, or deſtroying 


and ravaging a country; and combuſtio domu um, or 


arſon, that is, the burning of houſes *; all which are 
a kind of hoſtile acts, and in ſome degree border upon 
treaſon, And farther, all theſe identical crimes, roge- 
ther with petit treaſon, and very many other acts of fe- 
lony, are ouſted of clergy by particular acts of parlia- 
ment; which have in general been mentioned under the 
particular offences to which they belong. and therefore 


need not be here recapitulated. Upon all which ſta- 


tutes for excluding clergy I ſhall only obſerve, that they 
are nothing elſe but the reſtoring of the law to the ſame 
rigor of capital puniſhment in the firſt offence, that was 
exerted before the privilegium clericale was at all in- 
dulged ; and which it ſtill exerts upon a ſecond offence. 
in almoſt all kinds of felonies, unleſs committed by 
clerks actually in orders. But ſo tender is the law of 


jnflicting capital puniſhment in the firſt inſtance for any 


inferior felony, that notwithſtanding by the marine 
law, as declared in ſtatute 28 Hen. VIII. c. 15. the 
benefit of clergy is not allowed in any caſe whatſoever ; 


| 2 Hal, P. C. 333. .» 3 Hal. P. C. 346. 
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yet, when offences are committed within the admiralty- 
juriſdiction, which would be clergyable if committed 
by land, the conftant courſe is to acquit and diſcharge 
the priſoner . And, to conclude this head of inquiry, 
we may obſerve the following rules: 1. That in all fe- 
lonies, whether new created or by common law, clergy. 
is now allowable, unleſs taken away by expreſs wor 
of an act of parliament*. 2. That, where clergy is 
taken away ſrom the principal, it is not of courſe taken 
away from the acceſſory, unleſs he be alſo particularly 
included in the words of the ſtatute 7. 3. That, when 
the benefit of clergy is taken away from the offence, (as 
in-caſe of murder, buggery, robbery, rape, and bur- 
glary) a principal in the ſecond degree, being preſent, 
aiding, and abetting the crime, is as well excluded 
from tl clergy as he that is principal in the firſt degree: 
but, 4. That, where it is only taken away from the per- 
ſon committing the offence, (as in the caſe of ſtabbing, 
or committing larciny in a dwelling-houſe, or privately 
from the — . his aiders and abettors are not exclud- 
ed; through the tenderneſs of the law, which hath de- 
termined that ſuch ſtatutes ſhall be taken literally 1, 
IV. Laſtly, we are to inquire what the conſequences 
are to the party, of allowing hun this benefit of clergy. 
I ſpeak not of the branding, fine, whipping, impriſon- 
ment, or tranſportation 5 which are rather concomitant 
conditions, than conſequences of receiving this indul- 
ence. The conſequences are ſuch as affect his preſent 
| Intereſt, and ſuture credit and capacity : as having been 
once a felon, but now purged from that guilt by the 
privilege of clergy ; which operates as a kind of ſtatute 
pardon, | 8 
And, we may obſerve, 1. That by his conviction he 
forfeits all his goods to the king; which, being once 
veſted in the crown, ſhall not afterwards be reſtored to 
the offender 7. 2. Thar, after conviction, and till he 
receives the judgment of the law, by branding or ſome 


® Moor. 756. Foſt. 238, 11 Hal. F C. 529. Foſter. 
* 2 Hal, P. C. 330. 356, 357. | 
* 2 Hawk, P. C. 342. 22 Hal. P. C. 388, 
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ef its ſubſtitutes, or elſe is pardoned by the king, he 
ĩs to all intents and purpoſes a felon; and ſubject to all 
the diſabilities and other incidents of à felon . z. 
That, after burning or its ſubſtitute, or pardon, he is 
diſcharged for ever of that, and all other felonies be- 


fore committed, within the benefit of clergy ; but not 


of felonies from which ſuch benefit is excluded : and 
this by ſtatute 8 Eliz. c. 4. and 18 Eliz. c. 7. 4. That 
by the burning, or its ſubſtitute, or the pardon of it, he 
is reſtored to all capacities and credits, and the poſſeſ- 
ſion of his lands, as if he had never been convicted t. 
5. That what is ſaid with regard to the advantages of 
commoners and laymen, ſubſequent to the burning in 
the hand, is equally applicable to all peers and clergy- 
men, although never branded at all, or ſubjected to 
other puniſhment in its ſtead. For they have the ſame 
rivileges, without any burning, or any ſubſlicute for 
it, which others are entitled to after it u. 


„3 P. w 487. * 2 Hal. P. C. 389, 300% 
- *2 Hal. P. C. 389. 5 Rep. 110. 1 2 7 
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CHAPTER THE TWENTY-NINTH: 


or JUDGM E N T, AND ir 


CONSEQUENCES. 


E are now to conſider the next ſtage of criminal 


proſecution, after trial and conviction are paſt, 


in ſuch crimes and miſdemeſnors, as are either too high 
or too low to be included within the benefit of clergy : 
which is that of judgment. For when, upon a capital 


charge, the jury have brought in their verdi& guilty, in 


the preſence of the priſoner ; he 1s either immediately, 
or at a convenient time ſoon after, aſked by the court, 
if he has any thing to offer why judgment ſhould nor 
be awarded againſt him. Ard in caſe the defendant 
be found guilty of a miſdemeſnor, (the trial of which 
may, and does uſually, happen in bis abſence, after 
he has once appeared) a capius is awarded and iſſued, to 
bring him in to receive his judgment; and, if he ab- 


ſconds, he may be proſecuted even to outlawry, But 


whenever he appears in perſon, upon either a capital or 
inferior conviction, he ma at this period, as well as at 


his arraignment, offer any exceptions to the indictment, 


in arreſt or ſtay of judgment: as for want of ſufficient 
certainty in ſetting forth either the perſon, the time, the 
place, or the offence, And, if the objections be valid, 
the whole proceedings ſhall be ſet aſide; but the party 
may be indicted again x. And we may take notice, 1, 
hat none of the ſtatutes of jeofuils!, for amendment 
of errors, extend to indictments or proceedings in cri- 
niinal caſes; and therefore a deſective inditment is not 


© 4 Rep. 45. 1 See Vol, III. pag. 407. 
Vel. . © 
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aided by a verdict, as defective pleadings in civil caſes 
are. 2. That, in favour of life, great ſtrictneſs has at 


all times been obſerved, in every point of an indict- 
ment. Sir Matthew Hale indeed coinplains,“ that this 


6 ſtrictneſs is grown to be a blemiſh and inconvenience 
«© in the law, and the adminiſtration thereof; for that 
more offenders eſcape by the over-eaſy ear given to 
exceptions in indictinents, than by their own inno- 


d cence s.“ And yet no man was more tender of life 


than this truly excellent judge. 1 
A pardon alſo, as has been before faid, may be plead- 


ed in arreſt of judgment: and it has the ſame advan- 
tage when pleaded here, as when pleaded upon arraign- 


ment; viz. the ſaving the attainder, and ot courſe the 


corruption of blood: which nothing can reſtore but 
_ parliament, when a pardon is not pleaded till after ſen- 
tence. And certainly, upon all accounts, when a man 


hath obtained a pardon, he is in the right to plead it as 
toon as poſſible. | | 


Praying the benefit of clergy may alſo be ranked 


among the morions in arreſt of judgment: of which 
we ſpoke largely in the preceding chapter. 

If all theſe reſources fail, the court muſt pronounce 
thatjudgment, which the law bath annexed to the crime, 
and which hath been conſtantly mentioned, together 
with the crime itſelf, in ſome or other of the | 
chapters. Of theſe ſome are capital, which extend to 


the life of the offender, and conſiſt generally in being 


hanged by the neck till dead; though in very atrocious 
crimes other circumſtances of terror, pain, or diſgrace 


are ſuperadded : as, in treaſons of all kinds, being 


drawn or dragged to the place of execution ; in hig 

treaſon affecting the king's perſon or government, em- 
bowelling alive, beheading, and quartering ; and in 
murder a public diſſection. And, in caſe of any trea- 


fon committed by a female, the judgment is to be burn- 


ed alive, 'But the humanity of the Engliſh law has 
authorized, by a tacit conſent, an almoſt general 
mitigation of ſuch part of theſe judgments as 
favours of torture or cruelty ; a ſledge or hurdle being 


© 2. Hal. of C. 193. 
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uſuall y allowed to ſuch traitors as are condemned to be 


drawn; and there being very few inſtances (and thoſe 
accidental or 'by negligence) of any perſon's being em- 
bowelled or burned, till previouſly deprived of ſenlation 
by ſtrangling. ' Some puniſhments conſiſt in exile or ba- 
niſhment, by abjuration of the realm, or tranſportation : 
others in loſs of liberty, by perpetual or temporary im- 
priſonment. Some extend to confiſcation, by forfeiture 
of lands, or moveables, or both, or of the profits of 
lands for life: others induce a difabilicy, of 1 holding 
offices or employments, being heirs, executors, and the 


like. Some, though rarely, occaſion a mutilation or 


diſmembering, by cutting off the hand or ears: others 
fix a laſting Ro on the offender, by ſlitting the na- 
ſtrils, or branding in the hand or cheek, Some are 
merely pecuniary, by ſtated or diſcretionary fines : and 
laſtly there are others, that conliſt principally in their 


ignominy, though moſt of them are mixed with ſome 


degree of corporal pain; and theſe are inflicted chiefly 
for ſuch crimes, as either ariſe from irdigence, or ren- 
der even opulence diſgraceſul. Such as whipping, hard 
labour in the houſe of correction or otherwiſe, the pil- 


Tory, the ſtocks, and the ducking-ſtool. 


Diſguſting as this catalogue may ſeem, it will afford 
22 to an Engliſh reader, and do honour to the 
ngliſh law, to compare it with that ſhocking appara- 
tus of death and torment, to be met with in the criminal 
codes of almoſt every other nation in Europe. And it 
is moreover one of the glories of our Englith law, that 


the ſpecies, though not always the quantity or degree, 


of puniſhment is aſcertained lor every offence ; and that 
It is not left in the breaſt of any judge, nor even of a 


jury. to alter that judgment, which the law has before- 


hand ordained, for every ſubject alike, with reſpect of 
perſons, For, if judgments were to be the private opi- 
nions of the judge, men would then be ſlaves to their 
magiſtrates; and would live in ſociety, without know- 
ing exactly the conditions and obligations which it lays 
them under. And beſides, as this prevents oppreſſion on 
the one hand, ſo on the other it ſtifles all hopes of impu- 
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Nity r ; with which an offender might flatter 
himſelf, if his puniſhment depended on the humour or 


diſcretion of the court, Whereas, v here an eſtabliſhed 


penalty is annexed to crimes, the criminal may read 


their certain conſequence in that law, which ought to 


be the unvaried rule, as it is the inflexible judge, of his 
actions. 8415 | Teh ts | lot HOT Be in | 
The.diſeretionary'fines and difcretionary length of 


impriſonment, which our courts are enab' ech to: ĩmpoſe, 


may ſeem an exception to this rule. But the general 
nature of the puniſhment, wiz. by fine or impriſonment, 
is in theſe caſes, fixed and determinate : though the du- 
ration and quantity of each:muft-ſrequent!y vary, from 
the aggravations or otherwiſe of the offence, the qua- 
lity and condition of the parties, and from innumerable 
other circumſtances. The quantum, in particular, of 
pecuniary. fines neither can, nor ought to be, aſcertained 


by any. invariable law. The value of money itſelf 


changes from a thouſand cauſes; and, at all events, 
what is ruin to one man's fortune, may be matter of in- 
difference to- another's. Thus the law of the twelve 
tables at Rome fined every perſon, that ſtruck another, 


five and twenty denarii - this, in the more opulent days 
of the empire, grew to be a puniſhment of ſo little 
coñſideration, that Aulus Gellius tells a ſtory of one 


Lucius Neratius, who made it his diverſion to give a 
blow to. whomſoever he pleaſed, and then tender them 
the legal forfeiture, Our ſtatute law has not therefore 
aſcertained the quantity of fines, nor the common law 
ever; it direding ſuch an offence to be puniſhed by fine 


in general, without ſpecifying the certain ſum : which 


is fully ſufficient, when we conſider, that however un- 
limited the power of the court may ſeem, it is far from 
Leing wholly arbitrary; but its diſcretion is regulated 
by law. For the bill of right. ® has particularly de- 
clared, that exceſſive fires ought not to be impoſed, nor 
cruel and unuſual puniſluments inflited ; (which had a 
retroſpe& to ſome unprecedented proceedings in the 
court of king's bench, in the reign of king James the 


Stat. 1 W. & M. ſt. 2,0. 2. 
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ſecond) and the ſame ſtatute farther declares, that all 

nts and promiſes of fines and forfeitures of particu- 
l perſons, before conviction, are illegal and void. 
Now the bill of rights was only declaratory of the old 
conſtitutional law: and accordingly we find it expreſsly 


holden, long before ©, that all ſuch previous grants are 


void ; fince thereby many times undue means, and more 
violent proſecution, would be ufed for private Jucre, 
than the quiet and juſt proceeding of law would permit. 
The reaſonableneſs of fines in criminal caſes has alſo 
been uſually regulated by the determination of magna 
carta, c. 14. concerning amercements for miſhehaviour 
by the ſuitors in matters of civil right.“ Liber homo non 
« amercietur pro paru? delicto, nifi ſecundum modum ipſius 
« delifti ; et pro magno delicto, ſecundum magnitudinem 
« delidi; ſalva contene mento ſuo: et mercator eodem modo, 
« /alva mercandiſa ſua ; et willanus eodem modo amercie- 
« tur, ſalvo wainagio uo. A rule, that obtained even 
in Henry the ſecond's time ©, and means only, that no 
man ſhall have a larger amercement impoſed upon him, 
than his circumſtances or perſonal eſtate will bear: ſav- 
ing to the landholder his contenement, or land; to the 
trader his merchandize ; and to the counrryman his 


Vainage, or team and inſtruments of huſbandry.” In 


order to aſcertain which, the great charter alſo directs, 
that the amercement, which is always inflicted in gene- 


ral terms (it in miſericordia”) ſhall be ſer, ponatur, or 
reduced to a certainty, by the oath of good and lawful 


men of the neighbourhood, Which method, of liqui- 

dating the amercement to a preciſe ſum, was uſually 
performed in the ſuperior. courts by the afſefiment or 
affeerment of the coroner, a ſworn officer choſen by the 
neighbourhood, under the equity of the ſtatute Weſtm. 
1, c. 18; and then the judges eſtreated them into the 
exchequer . But in the court leet and court baron ic 
is ftil] performed by afſeerors, or ſuitors ſworn to affeere, 
that is, tax and moderate the general amercement ac< 
cording to the particular e e the offence and 


* 2 Inſt, 48. F. N. B. 76, 
1 Glanv. J. 9. c. 8. & it. Et 
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the offender b. Amercements impoſed by the ſuperior 
courts on their own officers and miniſters were affeered 
by the judges themſelves ; but when a pecuniary mul& 
was inflicted by them on a ſtranger. (not being party to 
any ſuit) it was then denominated a fine i ; and the an- 
tient practice was, when any ſuch fine was impoſed, to 
inquire by a jury ** quantum inde regi dare waleat per 
annum, ſalva ſuſtentatione ſua, et uxoris, et liberorum 
© ſuorum®,” And ſince the diſuſe of ſuch inqueſt, it 
is never uſual to aſſeſs a larger fine than a man is able 
to pay, without touching the implements of his lively- 
hood; but to inflict corporal. puniſhment, or a limited 
impriſonment, inſtead of ſuch fine as might amount to 
impriſonment for life, And this is the reaſon why fines 
in the king's court are frequently denominated ranſome, 
becauſe the {apy muſt otherwiſe fall upon a man's 
perſon, unleſs it be redeemed or ranſomed by a pecu- 
niary fine i: according to an antient maxim, ui non 
habet in crumena luat in corpore. Yet, where any ſtatute 
ſpeaks both of fine and ranſom, it is holden, that the ran- 
ſom ſhall be treble to the fine at leaſt *, | 
When ſentence of death, the moſt terrible and higheſt. 
judgment in the laws of England, is pronounced, the im- 
mediate inſeparable conſequence by the common law is 
attainder. For when it is now clear beyond all diſpure, 
that the criminal is no longer fit to live upon the earth, 
but.is to be exterminated as a monſter and a bane to 
human ſociety, the law ſets a note of infamy upon him, 
puts him out of its protection, and takes no farther care 
of him than barely to ſee him executed. He is then 
called attaint, attindus, ſtained or blackened. He is 
no longer of any credit or reputation; he cannot be a 
witneſs in any court ; neither is he capable of perform- 
ing the functions of another man: for, by an anticipa- 
tion of his puniſhment, he is already dead in law}, 
This is after judgment: for there is great difference be- 
tween a man corvided, and attainted ; though they are 
> The affeeror's oath is con- * Gilb. Exch. c. 5, 

ceived in the very. terms of! * Mirr, c. 5. $. Lamb, Eirc- 
magna carte, Fitz, Survey, ch, narcb. 57 5» _ 
| | m Dyer, 232. | 
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| frequently through inaccuracy confounded together. 
Aſter conviction only, a man is liable to none of theſe 
diſabilities : for there is ſtill in contemplation of law a 
poſſibility of his innocence. Something may be offered 
in arreſt of judgment: the indictment may be errone- 
ous, which will render his guilt uncertain, and there- 
upon the preſent conviction may be quaſhed : he may 
obtain a pardon, or be allowed the benefit of clergy ; 
both which ſuppoſe ſome latent ſparks of merit, which 
lead in extenuation of his fault, But when judgment 
is once pronounced, both law and fact conſpire to prove 
him completely auc! and there is not the remoteſt 
poſſibility left of any thing to be ſaid in his favour, 
Upon judgment therefore of death, and not before, the 
attainder of a criminal commences : or upon ſuch cir- 
cumſtances as are equivalent to judgment of death; as 
judgment of outlawry on a capital crime, ptoncunced 
for abſconding or fleeing from juſtice, which tacitiy 
confeſſes the guilt, Aud therefore either upon judy- 
ment of outlawry, or of death, for treaſon or felony, a: 
man ſhall be ſaid to be attainted, 
The conſequences of atrainder are forfeiture and cor- 
ruption of blood, | | | 
I. Forfeiture is twofold ; of real, and perſonal eſtates, 
Firſt, as to real eſtates; by attainder in high treaſon u a 
man forſeits to the _ all his lands and tenements of 
inheritance, whether fee-fimple or fee-tail, and all his 
rights of entry on lands and tenements, which he had 
at the time of the offence committed, or at any time 
afterwards, to be ſor ever veſted in the crown: and alſo 
the profits of all lands and tenements, which he had in 
his own right for life or years, ſo long as ſuch intereſt 
ſnall ſobſiſt. This forfeiture relates Backwards to the 
time of the treaſon committed: ſo as to avoid all inter- 
mediate ſales and incumbrances e, but not thoſe before 
the fat: and therefore a wife's jointure is not forfeita- 
ble for the treaſon of her huſband ; becauſe ſettled upon 
her previous to the treaſun committed. But her dower 


Lo. Litt, 392. 3 Inſt. 19. 1 Hal, z Inf. 211. 
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is forfeited by the expreſs proviſion of ſtatute 5 & 6 
Fdw. VI. c. 11. And yet the huſband ſhall be tenant 
by the curteſy of rhe wife's lands, if the wife be at- 
rainted of treaſon ?: for that is not prohibited by the 
ſtatute. But, though aſter attainder the forfeiture re- 
Jates back to the time of the treaſon committed, yet it 
docs not take effect unleſs an attainder be had, of which 
it is one of the fruits: and therefore if a traitor. dies 
before judgment pronounced, or is killed in open re- 
bellion, or is hanged by martial law, it works no forfei- 
ture of his lands: for he never was attainted of trea- 
ſon d. But if the chief juſtice of the kipg's bench (the 
ſupreme coroner of all England) in perſon, upon the 
view of the body of one killed in open rebellion, re- 
cords it and returns the record into his own court, both 
lar ds and goods ſhall be forſei:ed *, 1 OAK: 
The natural juſtice of forfeiture or confiſcation of 
property, for treaſon “, is founded in this conſideration : 
that he who hath thus violated the fundamental prin- 
ciples of government, and broken his part of the origi- 
nal contract between king and people, hath abandoned 
his connexions with ſociety : and hath no longer any 
right to thoſe advantages, which before belonged to 
him Wo as a member of the community: among 
which /o-ial advantages the right of transferring or 
tranſmitting property to others is one of the chief. Such 
ſorſeitures moreover, whereby his poſterity muſt ſuffer 
as well as himſelf, will help to reſtrain a man, not only 
by the ſenſe of his duty, and dread of perſonal puniſh- 
ment, but alſo by his paſſions and natural affections; 
ard will intereſt every dependent and relation he has, to 
keep him from offending : according to that beautiful 
ſentiment of Cicero *, nec vero me fugit quam fit acer- 
„ bum, parentum ſcelera filiorum puenis lui ſed hoc prae- 
« clarel:gibus comparatum eſt, ut caritas liberorum amici- 
« ores parentes reipublicae redderet,” And therefore Aulus 
Caſcel'ius, a Roman lawyer in the time of the trium- 
virate, uſed to boaſt that he had two reaſons for de- 
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ſpiſing the power of the tyrants ; his old age, and his 
want of children: for children are pledges to the prineę 
of the father's obedience * Yet many nations have 
thought, that this poſthumous puniſhment favours of 
hardſhip to the innocent; eſpecially for crimes that do 
not ſtrike at the very root and foundation of ſociety, 
as treaſon againſt the government expreſsly does. And 
therefore, though confiſcations were very frequent in 
the times of the early emperors, yet Arcadius and Ho- 
norius in every other inſtance but that of treaſon 
thought it more jut, ibi eſſe poenam, ubi et noxa eſt;“ 
and ordered that peccato ſuos teneant auctores, nec ulte- 
* rius progrediatur metus, quam reperiautr delidum :“ 
and Juſtinian alſo made a law to reftrain the puniſli- 
ment of relations *; which directs the forfeiture to £0, 
except in the caſe of crimen maje/tatis, to the next of Kin 
to the delinquent. On the other hand the Macedonian 
laws extended even the capital puniſhinent of treaſon, 
not only to the children but to all the relations of the 
delinquent “: and of courſe their eſtates muſt be alſo 
forfeited, as no man was left to inheait them, And in 
Germany, by the ſamous golden bulle *, (copied almoſt 
verbatim from Juſtinian's code 7) the lives of the ſons of 
ſuch as conſpire to kill an eleQor are ſpared, as it is 
expreſſed, by the emperor's particular b5unty But they 
are deprived of all their effects and rights of ſucceſſion, 
and are rendered incapable of any honour eccleſiaſtical 
or civil: © ro the end that, being always poor and ne- 
** ceſſitous, they may for ever be accompanied by the 
_ © infamy of their fa her: may Janguiſh in continual in- 
„ digence.; and may. find (ſays this mercileſs. edict) 
their puniſhment in living, and their relief in dying ” 
With us in England, forſeiture of lands and tene- 
ments to the crown for treafon is by no means derived 
from the feodal policy, (as has been already obſerved *) 
but was antecedent to the eſtabliſlunent of that ſyitew 
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in this iſland; being tranſmitted from our Saxon anceſ- 
tors , and forming a part of the antient Scandinavian 
conſtitution v. But in certain treaſons relating to the 
coin, (which, as we formerly obſerved, ſeems rather a 
ſpecies of the crimen falſi, than the crimen læſæ majeſ- 
tatis) it is provided by ſome of the modern ſtatutes © 
which conſtitute the offence, that it ſhall work no for- 
feiture of lands, ſave only for the life of the offender ; 
and by all, that it ſhall not deprive the wife of her 
dower 4. And, in order to aboliſh ſuch hereditary pu- 
niſhment entirely, it was enacted by ſtatute 7 Ann, c. 
21. that, after the deceaſe of the late pretender, no 
attainder for treaſon ſhould extend to the diſinheriting 
of any heir, nor to the prejudice of any perſon, other 
than the traitor himſelf By which, the law of forfei- 
rures for high treaſon would by this time have been at 
an end, had not a ſubſequent ſtatute intervened to give 
them a longer duration. The hiſtory of this inatter is 
ſomewhat ſingular and worthy obſervation, At the 
time of the union, .the crime of treaſon in Scotland was, 
by the Scots law, in many reſpects different from that 
of treaſon in England ; and particularly in its conſe- 
quence of forfeitures of entailed eſtates, which was 
more peculiarly Engliſh ; yet it ſeemed neceſſary, that 
a crime ſo nearly affecting government ſhould, both in 
its eſſence and conſequences, be put upon the ſame 
ſooting in both parts of the united kingdoms. In new- 
modelling theſe Jaws, the Scotch nation and the Engliſh 
houſe of commons ſtruggled hard, partly to maintain, 
and partly to acquire, a total immunity from forfeiture 
and war” <7 of blood: which the houſe of lords as 
firmly reſiſted, At length a compromiſe was agreed to, 
which is eſtabliſhed by this ſtatute, vis. that the ſame 
crimes, and no other, ſhould be treaſon in Scotland 
that are ſo in England; and that the Engliſh forſeitures 
and corruption of blood, ſhould take place in Scotland, 
till the death of the then pretender ; and then ceafe 
throughout the whole of Great Britain“: the lords 
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artfully propoſing this temporary clauſe, in hopes (it is 

ſaid f that the prudence of ſucceeding parliaments 
would make it perpetual ®, This has partly been done 
by the ilatute 17 Geo. II. c. 39. (made in the year pre- 
ceding the late recellion; the operation of theſe indem- 
nifying clauſes being thereby till farther ſuſpended, 

till the death of the tons of the pretender *, . 

In petit trea ſon and felony, the offender alſo forſeits 
all his chattel intereſts abſolutely, and the profits of all 
eſtates of ſret hold during life; and, after his death, all 
his lands and tenements in ſee- ſimple (but not thoſe in 
tail) to the crown, for a very ſhort period of time: for 
the king ſhall ha ve them for a year and a day, and may 
commit therein what waſte he pleaſes; which is called 
the king's year, day, and waſte Il. Formerly the | king 
had only a liberty of committing waſte on the lands of 
felons, by pulling down their houſes, extirpating their 
gardens, ploughing their meadows, and cutting down 
their woods. And a puniſhment of a ſimilar ſpirit ap- 
pears to have obtained in the eriental countries, fron: 
the decrees of Nebuchadnezzar and Cyrus in the books 
of Daniel * and Ezra! ; which, beſides the pain of 
death inflicted on the delinquents there ſpecified, or- 
dain, that their houſes ſhall be made a dunghill.” 
But this tending greatly to the prejudice of the public, 
it was agreed, in the reign of Henry the firſt, in this 
kingdom, that the king thould have the profits of the 

Jand for one year and a day, in lieu of the deſtruction 
he was otherwiſe at liberty to commit ® : and therefore 
magna earta® provides, that the king. ſhall only hold 
ſuch lands for a year and a day, and then reſtore them 
to the lord of the fee; without any mention made of 
waſte, But the ſtatute 17 Edw. III de prærogativa re- 
gis ſeems to ſuppoſe, that the king ſhall have his year, 
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day, and waſte: and not the year and day inflead'ef 
waſte, Which fir Edward Coke (and the author of 
the mirror, before him) very juſtly look upon as an en- 
croachment, though a very antient one, of the royal 
prerogative . This year, day, and waſte are now 
uſually compounded for; but otherwiſe they regularly 
belong to the crown ; and, after their expiration, the 
land would naturally have deſcended to the heir, (as in 
gavelkind tenure it ſtill does) did not its foedal quality 
interceptſuch deſcent, and give it by way of eſcheat to 
the lord, 'Thele forfeitures for ſelony do alſo ariſe 
only upon attainder.; and therefore a fel» de ſe ſorſeits 
no lands of inheritance or freehold, for he never is at- 
tainted as a ſelon v. They likewiſe relate back to the 
time of the offence committed, as well as forfeitures for 
treaſon; ſo as to avoid all intermediate charges and 
conveyances, 'T his may be hard upon ſuch as have un- 
warily engaged with the offender : but the cruelty and 
reproach muſt lie on the part, not of the law, but of 
the criminal; who has thus knowingly and diſhoneſtly 
involved others in his own calamities. 8 | 
Theſe are all forfeitures of real eſtates, created by 
the common law, as conſequential upon attainders by 
| judgment of death or outlawry, I here omit the parti- 
cular ſorſeitures created by the ſtatutes of prenunire 
ard others: becauſe I look upon them rather as a part 
of the judgment and penalty, inflitted by the reſpec- 
tive ſtatutes, than as conſequences of ſuch judgment; as 
in treaſon and ſelony they are, But I ſhall juſt men- 
tion, as a part of the forfeiture of real eſtates, the for- 
feiture of the profits of lands 3 liſe: which extends 
to two ether inſtances, beſides thoſe already ſpoken of; 
miſpriſion of treaſon *, and ſtriking in Weſtminſter- 
hall, or drawing a weapon upon a judge there, fitting 
in tbe king's courts of juſtice !. | F 
The forfeiture of goods and chattels accrues in every 
one of the higher kinds of offence : in high treaſon or 
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miſpriſion thereof, petit treaſon, felonies of all ſorts 
whether cler gvable or not, ſelf- murder or ſelony 4 ſe, 
petit , ſtanding mute, and the above- mentioned 
offences of ſtriking, '&ec, in Weſtminſter-hall. For 
flight alſo, on an accufation of treaſon, felony, or even 
petit larciny, whether the party be found guilty or ac- 
quitted, if the jury find the flight, the party ſhall for- 
feit his goods and chattels: for the very flight is an of- 
fence, carrying with it a ſtrong preſumption of guilt, 
aud is at leaſt an endeavour to elude and ſtifle the courſe 
of juſtice preſcribed by the law. But the jury very 
ſeldom find the flight .: forfeiture being looked upon, 
fince the vaſt increaſe of perſonal property of late 
years, as too large a penalty for an offence, to which a 

man is prompted by the natural love of liberty. 3 
here is a remarkable difference or two between the 
forfeiture of lands, and of goods and chattels; 1, 
Lands are forfeited upon attainder, and not before : 
goods and chattels are forfeitzd by conviction. Becauſe 
in many of the caſes where goods are forfeited, there 
never is any attainder ; Which happens only where 
judgment of death or outlawry is given : therefore in 
thoſe caſes the forfeirure muſt be upon conviction or 
not at all; and, being neceſſarily upon conviction in 
thoſe, it is ſo ordered in all other caſes, for the law 
loves uniformity, 2. In outlawries for treaſon or ſelo- 
ny, lands are forfeited only by the judgment: but the 
goods and chattels are forfeited by a man's being firſt 
put in the exigent, without ſtaying till he is quinto ex- 
adus, or finally outlawed ; for the ſecreting himſelf ſo 
long from juſtice, is conſtrued a flight in law *.- 3. The 
forfeiture of. lands has relation to the time of the fact 
committed, ſo as to avoid all ſubſequent ſales and in- 
cumbrances : but the forfeiture of goods and chattels 
has no relation backwards; ſo that thoſe only which a 
man has at the time of conviction ſhall be for- 
ſeited. Therefore a traitor or feJon may bona fide ſell 
any of his chattels, real or perſonal, for the ſuſten 
ance of himſelf and family between the fact and con- 
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viction t: for per ſona] property is of ſo fluctuating a 
nature, that it pants through many har ds in a ſhort 
time; and 2 ty er could bc ſaſe, if he were liable to 
return the goods which he had fairly bought, provided 
any oi the prior vendor: had committed a treaſon or 
felony. Vet if they be colluſively and not bona fide 
parted with, merely to defraud the crown, the Jaw 
(and particularly the ſtatute 13 Eliz. c. 5.) will reach 
thein ; for they are all the while truly and ſubſtantially 
the goods of. the offender : and as he, if acquitted, 
might recover them himſelf, as not parted with for a 
good conſideration ; To in caſe he happens to be con- 
victed, the law will recover them for the king. 
II. Another immediate conſequence of attainder is 
the corruption of blood, both upwards and downwards ; 
ſo that an attainted perſon can neither inherit lands or 
other hereditaments from his anceſtors, nor retain thoſe 
he is already in poſſeſſion of, nor traaſmit them. by 
deſcent to any heir; but the ſame ſhall eſcheat to the 
lord of the fee, ſubject to the king's ſuperior right of 
_ forfeiture : and the perſon attainted ſhall alſo obſtruct 
all deſcents to his potterity, wherever they are obliged 
to derive a title through him to a remoter anceſtor u. 
This is one of thoſe notions which our laws have 
adopted from the feodal conſtitutions, at the time of the 
Norman conqueſt ; as appears from its being unknown 
in thoſe tenures which are indiſputably Saxon, or gavel- 
kind: wherein, though. by treaſon,” according to the 
antient Saxon laws, the land 1s forfeited to the king, 
yet no corruption of blood, no impediment of de- 
ſcents, enſues; and, on judgment of mere felony, no 
eſcheat accruez to the lord. And therefore, as every 
other oppreſſive mark of feodal tenure is now ha p- 
pily worn away in theſe kingdoms, it is to be hoped, 
that this corruption of blood, with all its connected 
_ conſequences, not only of preſent eſcheat, but of 
future incapacities of inheritance even to the twentierh 
generation, may in proceſs of time be aboliſhed by 
act of parliament ; as it ſtands upon a very differ- 
ent footing from the ſorſeiture of lands for high 
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treaſon, affeQing the king's perſon or government. And 
indeed the legiſlature has, from time to time, appeared 
very inclinable to give way to ſo equitable a proviſion ; 
by enacting, that, in certain treaſons reſpecting the pa- 
pal ſupremacy * and the public coin ®, and in many of 
the new-made felonies, created fince the reign o Henry 
the eighth by a& of parliament, corruption cf blood 
ſhall be ſaved. But as in ſome of the acts for creating 
| felonies (and thoſe not of the moſt atrocious kind) this 
ſaving was neglected, or forgotten, to be made, it ſeems 
to be highly reaſonable and expedient to antiquate the 
| whole of this doctrine by one undiſtinguiſhed law: eſ- 
pecially as by the afore-mentioned ſtatute of 7 Ann. c. 
21, (the operation of which is poſtponed mY Re 17 
Geo. II. c. 39.) after the death of the ſons of the late 
pretender, no attainder for treaſon will extend to the 
diſinheriting any heir, nor the prejudice of any perſon, 
other than the offender himſelf; which virtually abo- 
liſhes all corruption of blood for treaſon, though (unleſs 
the legiſſature ſhould interpoſe) it will ſtill continue for 
many ſorts of felonies. 
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CHAPTER THE THIRTIETH. 


or REVERSAL or JUDGMENT. 


— 


WE are next to conſider how judgments, with their 
ſeyeral connected conſequences, of attainder, 
forfeiture, and corruption of blood, may be ſet aſide. 
There are two ways of doing this; ei.her by ſalſifying 
r reverſing the judgment, or elfe by reprieve or 
1 ; | 
A judgment may be falſified, reverſed, or avoided, in 
the felt place, without a wwrit of error, for matters ſo- 
reign to or de/ors the record, that is, not apparent upon 
the face of it; ſo that they cannot be aſſigned for error 
in the ſuperior court, which can only judge from what 
appears in the record itſelf : and therefore, if the whole 
record be not certified, or not truly certified, by the 
inferior court, the party injured thereby (in both civil 
and criminal caſes) may allege a diminution of the re- 
cord, and cauſe it to be rectified. Thus, if any judg- 
ment whateyer be given by perſons, who had no good 
commiſſion to proceed againſt the perſon condemned, it 


is void; and may be falſified by ſhewing the ſpecial | 
matter, without writ of error. As, where a commiſ- 


ſion iſſues to A and B,. and twelve others, or any two 
of them, of which A or B ſhall be one, to take and try 
inditments; and ary of the other twelve proceed 
without the interpoſition or preſ-ace of either A, or B: 
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io this caſe all proceedings, trials, conviQtions, and 
judgments are void for want of a proper authority in 
the commiſſioners, and may be falſifed upon bare in- 


ſpection without the trouble of a writ of error ©; it be- 


ing a high miſdemeſnor in the judges ſo proceeding, 
and little (if any thing) ſhort of murder in them all, in 
caſe the perſon ſo attainted be executed and ſuffer 
death. So likewiſe if a man purchaſes land of another; 
and afterwards the vendor is, either by outlawry, or his 
own confeſſion, convicted and attainted of treaſon. er 
felony previous to the ſale or alienation z whereby ſuch _ 
land becomes liable to forfeiture or eſcheat : now, upon 
any trial, the purchaſor is at liberty, without bringing 
any writ of error, to falſify not only the time of the 
| felony or treaſon ſuppoſed, but the very point of the 
felony or treaſon itſelf; and is not concluded by the 
confeſſion or the outlawry of the vendor; though the 
vendor himſelf is concluded, and not ſuffered now to 
deny the fact, which he has by confeſſion or flight ac- 
knowleged. But if ſuch attainder of the vendor was 
by verdict, on the oath of his peers, the alienee cannot 
be received to falſify or contradiC the fad of the crime 
committed ; though he is at liberty to prove a. miſtake 
in time, or that the offence was committed after the ali- 
enation, and not before 4 EO 
Secondly, a judgment may be reverſed, by writ of 
error; which lies from all inferior criminal juriſdictions 
to the court of king's bench, and from the king's bench 
to the houfe of peers ; and may be brought for noto- 
rious miſtakes in the judgment or other parts of the re- 
cord: as where a man is found guilty of perjury and 
receives the judgment of felony, or for other leſs pal» 
pable errors; ſuch as irregularity, omiſſion, or want of 
form in the proceſs of outſawry, or proclamations ;; the 
want of a proper addition to the defendant's name, ac» 
cording to the ſtatute of additions; ſor not properly 
naming the ſheriff or other officer of the court, or not 
duly deſeribing where his county court was held; ſor 
laying an offence, committed in the time of the late 
King, to be done againſt the peace of the preſent; and 
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for many other fimilar cauſes, which (though allowed 
out of tenderneſs to life and liberty) are not much to the 
eredit or advancement of the national juſtice, Theſe 
writs of error, to reverſe judgments in caſe of miſde- 
meſnors, are not to be allowed of courſe, but on ſuf- 
ficient probable cauſe ſhewn to the attorney-general ; . 
and then they are underſtood to be-grantable of com- 
mon right, and ex debito juſtitiae. But writs of error 
to reverſe attainders in capital caſes are only allowed 
ex gratia ; and not without expreſs warrant under the 

. king's fign manual, or at leaſt by the conſent of the 

attorney- generale. Theſe therefore can rarely be 
brought by the party himſelf, eſpecially where he is at- 
tainted for an offence againſt the ſtate : but they may 
be brought by his heir, or executor, after his death, in 
more favourable times; which may be ſome conſola- 

tion to his family, But the eafter, and more effectual 

way, is, 

- - Laſtly, to reverſe the attainder by act of parliament, 
This may be and hath been frequently done, upon mo- 
tives of compaſſion, or perhaps from the zeal of the 
times, aſter a ſudden revolution in the government, 
without examining too cloſely into the truth or validity 
of the errors aſhgned, And ſometimes, though the 
crime be univerfally acknowleged and confeſſed, - yet 
the merits of the criminal's family ſhall- after his death 
obtain a reſtitution in blood, honours, and (eſtate, or 
fome, or one of them, by aQ of parliament ; which (fo 

far as ir extends) has all the effect of reverſing the at- 

tainder, without caſting any reflectiens upon the juſtice 

of the preceding ſentence (). | 55 

The eſſect of falſiſying, or reverſing, an outlawry is 
that the party ſhall be in the ſame plight as if he had 
appeared upon the capias and, if it be before plea 
oaded, he ſhall be put to plead to the indictment; if 
after conviction, he ſhall receive the ſentence of the 
law : for all the other proceedings, except only the pro- 
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(t) [This has been lately done with reſpect to the forſeited 
eſtates in Scotland, by ſtatute 24 Geo. III. c. 57. 


Ch. 20. Wa o ns. 393 


ceſs of outlawry for his non- appearance, remain good 
and effectual as before. But when judgment, pronoune- 
ed upon conviction, is falſified or reverſed, all former 

proceedings are abſolutely ſet aſide, and the party ſtands 
as if he had never been at all accuſed ; reſtored in his 
credit, his capacity, his blood; and his eſtates; with 
regard to which laſt, though they be granted away by 
the crown, yet the owner may enter upon the grantee, 
with as little ceremony as he might enter upon a diſſei- 
ſork. But he ſtill remains liable to another proſecution 
for the ſame offence : for, the firſt being erroneous, he 
never was in jeopardy thereby. l | 


* 2 Hawk, P. C. 462, - 
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CHAPTER THE THIRTY-FIRST. 
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er REPRIEVE AND PARDON. 


8 H E only other remaining ways of avoiding the 
execution of the judgment are by a reprieve, or 
2 pardon ; whereof the former is temporary only, the 
latter perinanent. | | 
I. A reprieve, from reprendre, to take back, is the 
withdrawing of a ſentence for an interval of time ;. 
whereby the execution is ſuſpended. This may be, firſt; 
ex arbitrio judicis ; either before or after judgment: as, 


* 


where the Jodge is not ſatizfied with the verdiQ, or the 


evidence is ſuſpicious, or the indictment is inſufficient, 
or he is doubtful whether the offence be within clergy ; 
or ſometimes if it be a ſmall felony, or any favourable 
circumſtances appear in the criminal's character, in or- 
der to give room to apply to the crown for either an ab- 
ſolute or conditional pardon, Theſe arbitrary reprieves 
may be granted or taken off by the juſtices of gaol de- 


 Tivery, althaugh their ſeſſion be finiſhed, and their com- 


miſſion expired : but this rather by common uſage, than 
of ſtrict right“. 1 5255 
Reprieves may alſo be ex neceſſitate legis as, where 
a woman is capitally convicted, and pleads her preg- 
nancy; though this is na cauſe to flay the judgment, yet it 
is to reſpite the execution till ſhe be delivered. This is a 


4 2 Hal. P. — 41 27. 
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mercy dictated by the law of nature, in favorem prolis; 
and therefore no part of the bloody proceedings, in the 
reign of queen Mary, hath been more juſtly deteſted 
than the cruelty, that was exerciſed in the iſſand of 
Guernſey, of burning a woman big with child: and 
when, through the violence of the flames, the infant 
ſprang forth at the ſtake, and was preſerved by the by- 
ſtanders, after ſome deliberation of the prieſts who aſ- 
ſiſted at the ſacrifice, they caſt it again into the fire as.a 
young heretic'®, A barbarity which they never learned 
ſrom the laws of antient Rome; which direct e, with 
the ſame humanity as our own, quod praegnantis muli- 
** eris damnatae poena differatur, quoad pariat :” which 
doctrine has alſo prevailed in England, as early as the 
firit memorials of our law will reach 4. In caſe this 
plea be made in ſtay of execution, the judge muſt direct 
a jury of twelve matrons or diſcreet women to inquire 
the fat: and if they bring in their verdict quick with 
child (for barely, willi child, unleſs it be alive in the 
womb, is not {ulkcient) execution ſhall be ſtaid gene- 
rally till the next ſeſſion ; and ſo from ſeſſion to ſeſſion, 
till either ſhe 1s delivered, or proves by the courſe of 
nature not to have been with child at all. But if ſhe 
once hath had the benefit of this reprieve, and been de- 
livered, and afterwards becomes pregnant again, ſhe 
ſhall not be entitled to the benefit of. a farther reſpite 
for that:cauſe*, For ſhe may no be executed before 
the chid is quick in the womb; and ſhall not, by her 
own incontinence, evade the ſentence of juſtice, 
Another cauſe of regular reprieve is, if the offender 
become nn compos, between the judgment and the award 
. of execution f: for regularly, as was formerly ® obſerv- 
ed, though a man be compos when he commits a capital 
, erime, yet if he becomes non compos after, he ſhall not 
be indided; if after indictment, he ſhall not be con- 
viced; ii after conviQton, he ſhall not receive judg- 
ment; if after judgment, he ſhall not be ordered for 


Fox, Acts and Mon. © 1 Hal. P. C. 369. 
E. 48. 19. 3. | * Ibid: 370. | 
Het. J. 1. c. 38. See pag. 24. 
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execution: for © furioſus ſolo furore punilur, and the 
law knows not but he might have offered ſome reaſon, 
if in his ſenſes, to have itayed theſe reſpectiye pro- 
ceedings. It is therefore an invariable rule, when any | 


time intervenes between the attainder and the award of 


execution, to demand of the priſoner what he hath to 
allege, why execution ſhould not be awarded againſt 
him: and, if he appears to be inſane, the judge in his 
diſeretion may and ought to reprieve him. Or, the party 
may lead in bar of execution; which plea may be ei- 
ther pregnancy, the king's pardon, an act of grace, or 
diverſity of perſon, viz. that he 1s not the ſame that was 
attainted, and the like, In this laſt caſe a jury ſhall be 
impanelled to try this collateral iſſue, namely, the iden- 
tity of his perſon ; and not whether guilty or innocent; 
for. that has been decided before. And in theſe colla- 
teral ſſues the trial ſhall be in/lanter h, and no time al- 
lowed the priſoner to make his defence or produce his 
witneſſes, unleſs he will make oath that he is not the 
nr attainted : neither ſhall any peremptory chal- 
enges of the jury be allowed the priſoner * ; though 
formerly ſuch challenges were held to be allowable, 
whenever a man's life was in queſtion “. 

II. If neither pregnancy, inſanity, non- identity, or 
other plea will avail to avoid the judgment, and ſtay the 
execution conſequent thereupon, the laſt and ſureſt re- 
ſort is in the king's moſt gracious pardon ; the granting 
of which is the molt amiable prerogative of the crown, 
Law (ſays an able writer) cannot be framed on princi- 
ples of compaſſion to guilt : yet juilice, by the conſtitu- 
tion of England, is bound to be a:::1niftered in mercy: 
this is promiſed by the king in his coronation oath, and 
it is that act of his government, which is the moſt per- 
ſonal, and molt entirely his own Y* The king himſelf 
condemns no man ; that rugged taſk he leaves to his 
courts of juſtice : the great operation of his ſceptre is 


k x Sid, 72, See append. F. 3. I Staundf, P. 0 163. Co Lit. 
i Foſt. 42. 157. Hal. Sum. 259. 
X I Lev. 64. Foſt. 42. 46, Law of forfeit. 92. 


mercy. His power of pardoning was ſaid by our Saxon 
anceſtors a to be derived a 4 lege ſuae dignitatis c: and it 
is declared in parliament, by ſtatute 27 Hen. VIII. e. 
24. that no other perſon hath power to pardon or remit 
. any treaſon ar. felonies whatfoever.; but that the king 


| hath. the whole and ſole power thereof, united and knit 


to the imperial.crown of this realm a. | ; 
This is indeed one of the great advantages of monar- 


! « 


_ chy in general, above any other form of. government 
that there is a magiſtrate, who has it in his power to 


extend mercy, wherever he thinks it is deſerved: hold- 
ing a court of equity in his on breaſt, to ſoſten the ri- 
gour of the general law, in ſuch criminal caſes as me- 


rit an exemption from puniſhment. Pardons (according 
to ſome theoriſts?) ſhould be excluded in a perfectnegi- 


Nation, where puniſhments are mild but certain: for 


that the clemency of the prince ſeems a tacit diſappro- 


bation of the laws. But the excluſion of pardons muſt 
neceſſarily introduce a very dangerous power in the 
judge or jury, that of conſtruing the criminal law by the 
ſpirit inſtead of the letter® ; or elſe it muſt be holden, 
what no man will ſeriouſſy avow, that the ſituation and 
circum{tances of the offender (though they alter not the 
eſſence of the crime) ought to make no diſtinction in the 


puniſhment. In democracies, however, this power of 


pardon can never ſubſiſt; for there nothing higher is 
acknowleged than the magiſtrate wha adminiſters the 
las: and-it would. be impolitic for the power of judg- 


ing and of pardoning to center in one and the ſame _ 
perſon, This (as the preſident Monteſquieu obſerves1) 


would oblige him very often to contradi& himſelf, to 


make and unmake his deciſions: it would tend to con- 
ſound all ideas of right among the maſs of the people; 


as they would find it diffieult to tell, whether a priſoner 
were diſcharged by his innocence, or obtained a pardon 


-m LL, Edw, Conf. c. 18. ter de pardon, 22.) 
And this power belongs to » Beccar, ch. 46. 

2 king de fatto, and not to a ® Ibid. ch. 4. 
2 king de jure during the time of q Sp. L. b. 6. C. Ho 
uſurpation. (Bro. Abr. 5. char» ; 
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through favour. In Holland therefore, if there be no 
ſtadtholder, there is no power of pardoning lodged in 
any other member of the ſtate, But in monarchies the 
king acts in a ſuperior ſphere ; and, though he regulates 


the whole government as the firſt mover, yet he does not 


appear in any of the diſagreeable or invidious parts of 
it. Whenever the nation fee him perſonally engaged, 
it is only in works of legiſlature, magnificence, or com- 
aflion, To him therefore the people look up as the 
ountain of nothing but bounty and grace; and theſe 
repeated acts of goodneſs, coming immediately from 
his own hand, endear the ſovereign to his ſubjects, and 
contribute more than any thing to roat in their hearts 
that filial affection, and perſonal loyalty, which are the 
ſure eſtabliſſiment of a prince. 
Under this head, of pardons, let us briefly conſider, 
1. The obje& of pardon : 2. The manner of pardoning: 
4, The method of allowing a pardon: 4. The effe# of 
fuch pardon, when allowed. ; 

1. And, firſt, the king may pardon all. offences merely 
againſt the crown, or the public; excepting, 1. That, to 
preſerve the liberty of the ſubject, the committing any 
man to priſon out of the realm, 1s by the habeas corpus 
act, 31 Car, II. c. 2, made a praemunire, unpardonable 
even by the king. Nor, 2. can the king pardon, where 
private juſtice 1s principally concerned in the proſecu- 
tion of offenders: non poleſſ rex gratiam facere cum in- 
juria et damno aliorum r. I herefore in appeals of all 
kinds (which are the ſuit, not of the king, but of the 
pariy injured) the proſecutor may releaſe, but the king 
canr.ot pardon'® Neither can he pardon a common 
nuſance, while it remains unredreſſed, or ſo as to pre- 
vent an abatement of it; though afterwards he may re- 
mit the fine: becauſe ou the proſecution is veſted 
in the king to avoid 3 icity of ſuits, yet (during its 
continuance) this offence favours more of the nature of 
a private injury to each individual in the neighbour- 


* 3 Inſt. 236, | . bid. 237. 


hood, than of a public wrong :. Neither, laſtly, eau 
the king pardon an offence, againſt a popular or a penal 
ftatare,, after information brought: ſor thereby the in- 
_ _ acquired a private property in his part of 
rh - Sj Lo Got en 
here is alſo a reſtriction of a peculiar nature, that 
affelta the prerogative of pardoning, in caſe of parlia- 
mentary impeacments; vis. that the king's pardon 
cannot be pleaded to any ſuch impeachment, ſo as to im- 
pede the inquiry, and ſtop the proſecution of great and 


notorious offenders. Therefore, when, in the reign of 
Charles the ſecond, the earl of Danby. was impeached 
by the hauſe of commons of high treaſon, and other 
miſdemeſnors, and pleaded the king's pardon in bar of 


the ſame, the commons alleged, that there was no 
_©© precedent, that ever any pardon was granted to any 
«« perſon impeached by the commons of high treaſon, or 
other high crimes, depending the impeachment ;” and 
thereupan reſolved v, that the pardon ſo pleaded was 
illegal and void, and ought not to be allowed in bar 
of the impeachment of the commons of England:“ 
ſor which reſolution they aſſigned æ this reaſon to the 
houſe of lords, © that the ſetting up a pardon to be a bar 
af an impeachment defeats the whole uſe and effect 
of impeachments: for ſhould this point be adinitted, 


** or ſtand doubted, it would totally diſcourage the ex- 


b hibinng any for the future; whereby the chief inſti- 
** tution for the preſervation of the government would 
be deſtroyed.“ Soon after the revolution, the com- 
mons-renewed the ſame claim, and voted 7, that a 
pardon is not pleadable in bar of an impeachment,” 
And, at length, it was enacted by the act of ſettlement, 
12 & 13 W. III. c. 2. that no pardon under the great 


„ ſeal of England ſhall be pleadable to an impoachment 


by the commons in parliament.” But, after the im- 
peachment has been ſolemnly heard and determined, it 


t Hawk. P. C. 391. ® Ibid. 5 May, 1679. 
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is not underſtood that the king's royal grace is farther 


reſtrained or abridged : for, after the impeachment and 
attainder of the fix rebel lords in 1715, three of them 
exe from time to time reprieved by the crown, and at 
length received the benefit of the king's moſt gracious 
pardop-. „„ 5 e 3 e e 
2. As to the manner of pardoning. 1. Firſt, it muſt be 
under the great ſeal. A warrant under the privy ſeal, 
or ſign manual, though it may be a ſufficient: authority 
to admit the party to bail, in order to plead the king's 
pardon, when obtained in proper form, yet is not of it- 
ſelf a complete irrevocable pardon ?. Next, it is a ge- 
neral rule, that, wherever it may reaſonably be preſum- 
ed the king is deceived, the pardon.is void . There- 
fore any ſuppreſſion of truth, or ſuggeſtion of falſhood, 
in a charter of pardon, will vitiate the whole; for the 
king was miſinſormed b. z. General words have. alſo a 
very imperſect effect in pardons, A-pardon of all felo- 
nies ill not pardon a convictiom or attainder of felony; 
(for ĩt n eee the king knew not of thoſe proceed- 
ings) but the conviction or atta inder muſt be particu- 
larly inentioned® : -and--a pardon of ſelonies will not 
include piracy ; for that is nodelony puniſhable at the 
common law. 4. It is aHor-enatted by ſtatute 13 Ric. 
II. ſt. 2. c. 1: that no pardon ſor treaſon, murder, or 
rape ſhall be allowed, unleſs the offence be particularly 
ſpecified therein; and particularly in murder it ſhall be 
2 whether. it Was committed by lying in wait, 
aſſault, or malice prepenſe. Upon which fir Edward 
Coke. obſerves*, that it was not the intention of the 
parliament that the king ſhould ever pardon murder 
under theſe aggravations ; and therefare they prudently 
laid the pardon under theſe reſtrictions, becauſe they did 
not conceive it poſſible that the king would ever excuſe 
an offence by name, which was attended with ſuch high 
aggravations, And it is remarkable enough, that there 
is no precedent of a pardon in the regiſter for any other 


» 5 St. Tr. 166. 173. 2 Hawk. P., C. 383. 
22 Hawk. P. C. 383. 1 Hawk. P. C. 99 
| * 3 Inſt, 238. x 8 3 Inſt, 236, | 
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bomicide, than that which happens / defendends or per 
mfortunium : to which two ſpecies the king's pardon was 
expreſsly confined by the ftatutes 2 Edw. III. e. 2. and 
14 Edw. III. c. 15. which declare that no pardon of 
homicide thall be granted, but only where the king may 
do it by the oath of his crown; that is to ſay, where a 
man flayeth another in his own defence, or by misfor- 
tune. But the ſtatute of Richard rhe ſecond, before- 
mentioned, enlarges by implication the royal power: 
provided the king is not deceived in the intended object 
of his mercy. And therefore pardon of murder were 
always granted with a non ob/lante of the ſtatute of king 
Richard, till the time af the revolution; when the doe- 
trine of non ob/tante's ceaſing, it was doubted whether 
murder could be pardoned generally : but it was deter- 
' mined by the court of king's bench f, that the king may 
pardon on an indictment of murder, as well as a (abject t 
may diſcharge an appeal. Under theſe. and a few 
other reſtrictions, it is a general rule, that a pardon 
ſhall be taken moſt beneficially for the ſubject, and moſt 
ſtrongly againſt the king, RES. Fo | 
A pardon may alſo be conditional: that is, the king 
may extend his mercy upon what terms he pleaſes ; and 


may annex to his bounty a condition either precedent or 


ſubſequent, on the performance whereof the validity of 
the pardon will depend: and this by the common laws, 
Which prerogative is daily exerted in the pardon of fe- 
logs, on condition of being confined to hard labour for « 
{tated time, or of tranſportation to ſome foreign country 
for life, or for a term of years ; ſuch tranſportation or 
baniſhment * being allowable and warranted by the 
habeas corpus act 31 Car, II. c. 2. f. 14. and both the 
impriſonment and tranſportation rendered more eaſy and 
effectual by ſtatutes 8 Geo. III. c. 15. and 19 Geo. III. 
c. 74. | 2. 

3. With regard to the manner of a/lowing pardons ; 
we may obſerve, that. - pardon by act of parliament is 

r A | 


* Salk. 499. . 352.) to have been firſt in« 
t 2 Hawke. P. C. 394. tlicted as a puniſhment, by Na. 
k Tranſportation is ſaid (Bar, tute 39 Eliz, c. 4. | 
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wore beneficial than by the king's charter 3 for « man id 


not bound to plead i, but the court muſt c officis take 
notice of it | ; neitlier can he loſe the benefit of it by 
his own laches or negligence, as he may of the king's 
charter of pardon *. The king's charter ofpardon muſt 
be ſpecially pleaded, and that at a proper time: for if 
a man is indicted, and has a pardon in his poeket, and 


afterwards puts himſelf upon his trial by pleading the 


general iſſue, he has waived the benefit of ſuch pardon 1. 
But, if a man avails himſelf thereof as ſoon as by courſe 


of law he may, a pardon may either be , gc 2 


u ; 
arraignment, or in arreſt of judgment, or in the: preſent 
ſtage of proceedings, in bar of execution. Antiently, by 
ſtatute 0 Edw III. c..2. no pardon: of felony could be 
allowed, unleſs the party found ſureties ſor the good be- 
- kaviour before the: ſheriff and. coroners of the county =, 
But that ſtatute is repealed by the ſtatute 3 & W. & M. 
e. 13: which, · inſtead theredf, gives the judges of the 
court a diſeretionary power to bind the criminal, plead- 
ing ſuch pardon, c his good behaviour, witk two ſure- 
ties, for any term not execeding ſeven years. 
4. Laſtly, the ed of ſuch:pardon by the king, is to 
make the offender a ne man; wo acquit him of all cor- 
poral-penalties and forfeitures annexed to that offence for 
which he obtains: his pardon; and not ſo much to reſtore 
his former, as to give him a new, reredit and capacity. 
But nothing can reſtore on purify the blood when onee 
corrupted, if the pardon be not allowed till after-attain- 
der, but the high and tranſcendent power of parliament. 
Vet if a perſon attainted receives the kings pardon, and 
afterwards hath a ſon, that fon may be heir to his father, 
becauſe the father being made a new man, might tranſ- 
mit new inheritable blood: though, had he been 
born before the pardon, he could never have inherited 


at all-. 
i Foſt. 43. * Salk. 499, . | 
2 Hawk. P. C. 397. See vol, II. pag. 2 
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THERE. now remains nothing to ſpeak of, but 
1 execution; the completion of haman puniſhment. 
And this, in all caſes, as well capital as otherwiſe, muſt 
be performed by the legal officer, the ſheriff or his de- 
| puty ; whoſe warrant for ſo doing was antiently by 
precept under the hand and ſeal of the judge, us it is 
Rin practiſed in the court of the lord high ſteward, 
upon the execution of à peer :; though, in the-court of 
he peers in parliament, it is done by writ from me 
king d. Afterwards it was eſtabliſhed ©; that, in eaſe of 
life, the judge may command execution to be done with- 
out any writ, And now the uſage js, ſor the judge-to 
ſign the calendar, or liſt of the priſoner's names, with 

eir ſeparate judgments in the margin, which is leſt 
with the ſheriff. As, ſor a capital 1 is written 
oppoſite to the priſoner's name let him be hanged by 
the neck ;” ſormerly, in the days of — 9 r 
ation 4, ſuf. per coll.“ for *©* ſuſpendatur. per collum.” 
And this is the only warrant that the ſheriff has, for ſo 
material an act as taking away the life of another *. It 
may certainly afford matter of ſpeculation, that in ei- 
vil cauſes there ſhould be ſuch a variety of writs of ex- 
ecution to recover a trifling debt, iſſued in the king's 
name, and under the ſeal of the cqurt, without which 


2 Hal, P. C. 409. à Staundf. P. C. 182. : 
b See append. F. 5. © 5 Mod, 22, 
6 Finch, L. 478. | : 
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the ſheriff eannot legally ſtir one ſtep ; and yet that the 
execution of a man, the moſt important and terrible 
taſk of any, ſhould depend upon a marginal note. 
The ſheriff, upon receipt of his warrant, is to do ex- 
ecution within a convenient time ; which in the country 
is alſo left at large. In London indeed a more ſolemn 
and becoming exactneſs is uſed, both as to the warrant 
of execution, and the time of executing thereof: for 
the recorder, after reporting to the king in perſon the 
caſe of the ſeveral priſoners, and receiving his royal 
pleaſure, that the law muſt take its courſe, iſſues bis 
warrant to the ſheriffs; directing them to do execution 
on the day and at the place aſſigned . And, in the 
court of king's bench, if the priſoner be tried at the 
bar, or brought there by habeas corpus, a rule is made 
for his execution; either ſpecifying the time and places, 
or leaving it to the diſcretion of the ſneriff D. And, 
throughout the kingdom, by ſtatute 25 Geo. II. c. 37. 
it is enacted that, in caſe of murder, the judge ſhalt 
in his ſentence direct execution to be performed on the 
next day but one aſter ſentence paſſed i. But, other- 
wiſe, the time and place of execution are by law no 
part of the 1 k It has been well obſerved}, 
that it is of great importance, that the puniſhment 
ſhould follow the crime as early as poſſible ; that the 
proſpect of gratification or advantage, which tempts a 
man to commit the crime, ſhould inſtantly awake the 
attendant idea of puniſhment, Delay of execution 
ſerves only to ſeparate theſe ideas: and then the exe- 
cution itſelf affects the minds of the ſpectators rather 
as a terrible ſight, than as the neceſſary conſequence of 
tranſgreſſion. | 925 
The ſlieriff cannot alter the manner of the execution 
by ſubſtituting one death for another, without being 
guilty of felony himſelf, as has been formerly ſaid u. It 


* See append. S. 4. * So held by the twelve 
St. Trials. VI. 332 Foſt. 43. judges, Mich. 10 Geo, III. 
„ See append. F. 3. 8 1 Beccar. ch. 19, 
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is held alſo by fir Edward Coke and fir Matthew Hale“, 
that even the king cannot change th>-punrſhment of the 
law, by altering the hanging eee, e behead- 
ing ; hone en beheading is part of the ſentence, 
the king may remit the reſt. And, notwithſtandin 
ſome examples to the contrary, ſir Edward Coke tout] 
maintains, that judicandum eff legibus, non exemplis.” 
But others have thought v, and more juſtly, that this 
prerogative; being founded in mercy and immemorially 
_ exerciſed by the crown, is part of the common law. 
For hitherto, in every inſtance, all theſe exchanges have 
been for more merciful kinds of death; and , far 
this may alſo fall within rhe king's power of granting 
conditional pardons; (vis. by remitting a ſevere kin 
of death, on condition that the criminal ſubmits to a 
milder) is a matter that may bear conſideration, It is 
obſervable, that when lord Stafford was executed for 
the popiſh plot in the reign of king Charles the ſecond, 
the then ſheriffs of London, having received the king's 
writ for beheading him, petitioned the houſe of lords, 
for a eommand or order from their lordſhips, how the 
ſaid — anKra ſhovld be executed: for, he being pro- 
ſecuted by impeachment, they entertained a notion 
(which is ſaid to have been countenanced by lord Ruſ- 
_ fel) that the king could not pardon any part of the ſen- 
tence, The lords reſolved , thar the ſcruples of the 
ſheriffs were unneceſſary, and declayed, that the king's 
writ ought to be obeyed. | Diſappointed of raiſing a 
flame in that aſſembly, they immediately ſignified * to 
the houſe of commons by one of the members, that 
they were not ſatisfied as to the power of the ſaid writ. 
That houſe took two days to conſider of it; and then: 
ſullenly reſolved, that the houſe was content that the 
ſheriff do execute lord Stafford by ſevering his head 
from his 1 8 It is farther related, that when after- 
wards the ſame lord Ruſſe] was condemned for high 


= 3 Inft, 52: * 2 Hume's Hiſt. of G. B. 328. 
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treaſon upon indid ment, the king while he remitted the 
| Ignominious part of the ſentence, obſerved, ** that his 
* lordſhip would now find he was poſſeſſed of that 
« prerogative, which in the caſe of lord Stafford he 
3 Fad denied him .“ One can hardly determine (at 
this diſtanee from thoſe turbulent times) which moſt to 
diſapprove of, the. indecent and ſanguinary zeal of the 
Tulyen, or the cool and cruel ſarcaſm of the ſovereign. 
To conclude : it is clear, that if, upon judgment to 
be hanged by the neck till he is dead, the criminal be 
not thoroughly killed, but revives, the ſheriff muſt hang 
him again ®, For the former hanging was no execution 


of the ſentence; and, if a falſe tenderneſs were to be 


indulged in ſuch caſes, a multitude of colluſions might 
enſue, Nay, even while, abjurations were in force *, 
ſuch a criminal, ſo reviving, was not allowed to take 
ſanctuary and abjure the realm; but his fleeing to ſanc- 
tuary was held an eſcape in the officer 7. | 
And, having thus arrived at the 44% ſtage of criminal 
| or execution, the end and completion of 
human puniſiment, which was the ſixth and laſt head to 
be conſidered under the diviſion of public wrongs, the 
fourth and laſt object of the laws of England ; it may 
now ſeem high time to put a period to theſe commen- 
tariss, which, the author is very ſenſible, have already 
ſwelled to too great a length. But he cannot diſmiſs 
the ſtudent, for whoſe uſe alone theſe rudiments were 
originally compiled, without endeavouring to recall to 
his memory ſome principal outlines of the legal conſti- 
tution of this country; by a ſhort hiſtorical review of 
the moſt conſiderable revolutions, that have happened 
in the laws of England, from the earlieſt to the preſent 
times. And this taſk he will atteinpt to diſcharge, 
however imperſectly, in the next or concluding 


. 


chapter. 
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CHAPTER THE THIRTY-THIRD. 


or THE RISE, PROGRESS, inp GRADUAL | 
IMPROVEMENTS, oF TRE LAWS 
or ENGLAND. 28 | 


JDEFORE ue enter on the ſubjeQ of this chapter, in 

B which I propoſe, by way of ſupplement to the 
whole, to attempt an hiſtorical review of the moſt re- 

markable changes and alterations, that have happened : 
in the. laws of 3 I muſt firſt of all remind the 


ſtudent, that the riſe and progreſs of many principal 


points and doctrines have been already pointed out in 
the courſe of theſe commentaries, under their reſpec- 
tive diviſions: theſe having therefore been particularly 
diſcuſſed already, it cannot be expected that I ſhould 
re- examine then with any degree of minuteneſs ; which 
would be a moſt tedious undertaking. What I there - 
fore at preſent propoſe, is only to mark out ſome out- 
lines of an Engliſh juridical hiſtory, by taking a chro- 
nological view of the. ſtate of our laws, and their ſuc- 
ceſſive mutations at different periods of time, | 
The ſeveral. periods, under which I ſhall confider the 
ſtate of our legal polity, are the following fix : 1. From 
the earlieſt times to the Norman conqueſt : 2, From the 
Norman conquelt to the reign of king Edward the firſt : 
3. From thence to the reformation : 4. From the refor- 


T3 
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mation to the reſtoration of king Charles the ſecond : 
F. From thence to the revolution in 1688: 6. From the 
revolution to the preſent time. | 
I. And, firſt, with regard to the antient Britons, the 
aborigines of our iſland, we have ſo little handed down 
to us concerning them with any tolerable certainty, that 
Our inquiries here muſt needs be very fruitleſs and de- 
fectiye. However, from Cæſar's account of the tenets 
and diſcipline of the antient Druids in Gaul, in whom 
centered all the learning of theſe weſtern parts, and 
who were, as he tells us, ſent over to Britain, (that is, 
to the iſland of Mona or Angleſey) to be inſtructed ; 
we may collect a few points, which bear a great affinity 
and reſemblance to ſome of the modern doctrines of 
our Engliſh law. Particularly, the very notion itſelf 
of an oral unwritten law, delivered down from age to 
age, by cuſtom and tradition merely, ſeems derived from 
the practice of the Druids, who never committed any 
of their inſtructions to writing: poſſibly for want of let- 
ters; fince it is remarkable that in all the antiquities, 
unqueſtionably Britiſh, which the induſtry of the mo- 
derns has diſcovered, there is not in any of them the 
leaſt trace of any character or letter to be found, The 
partible quality alſo of lands, by the cuſtom of gavel- 
kind, which till obtains in many parts of England, and 
did univerſally over Wales fill the reign of Henry VIII, 
is undoubtedly of Britiſh original. So likewiſe is the 
antient diviſion of the goods of an inteſtate between his 
- widow and children, or next of kin; which has fince 
been revived by the ſtatute of diſtributions, And we 
may alſo remember an inſtance of a 2 nature 
mentioned in the preſent volume, where the ſame cuſ- 
tom has continued from Cæſar's time to the preſent; 
that of burning a woman guilty of the crime of petit 
- treaſon by killing her huſband, = 
The great variety of nations, that ſucceſſively broke in 
upon and deſtroyed both the Britiſh inhabitants and 
conſtitution, the Romans, the Picts, and, aſter them, 
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the various clans of Saxons and Danes, muſt neceſſarily 
have cauſed great confuſien and uncertaifity in the laws 
and antiquities of the kingdom ; as they were very ſoon 
incorporated and blended together, and therefore, we 
may ſuppoſe, mutually communicated to each other 
their Ars uſages “, in regard to the rights of pro- 
perty and the puniſhment of crimes. So that it is mo- 
rally impoſſible to trace out, with any degree of accu- 
Tacy, when the ſeveral mutations of thee common law 
were made, or what was the reſpeQive orzginal-of thoſe 
| ſeveral cuſtoms we at preſent ufe, by af chemical re- 
ſolution of them to their firſt and component principles. 
We can ſeldom: pronounce, that is cuſtom was de- 
rived from the Britons ; that was leſt behind by the 
Romans; this was a neceſſary precaution , againſt the 
Picts; that was introduced by the Saxons, diſcontinued 
by the Danes, but afterwards reſtored by the 

ormans, F e 
Wherever this can be done, it is matter of great curi- 

oſity, and ſomè uſe: but this can very rarely be the 
caſe; not only from the reaſon above-mentioned, but 
alſo from many others. Firſt, from the nature of tra- 
ditional laws in general ; which, being accommodated 
to the exigencies of the times, ſuffer by degrees inſen- 
fible variations in practice d: ſo that, though upon com- 
5 8 we plainly difcern the alteration of the aw 

from what it was five hundred years ago, yet it is im- 
poſſible to define the preciſe period in whick that alte- 
ration acerued, any more than we can diſcern the 


changes of the bed of a river, which varies its ſhores 


by continual decreaſes and alluvions. Secondly, this 
becomes impraRicable from the antiquity of the king- 
dom and its government: which alone, though it had 
been difturbed by no foreign invaſions, would make it 
impoſſible to ſearch out the original of its laws; unleſs 
we had as authentic monuments thereof, as the Jews had 
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by the hand of Moſes . Thirdly, this uncertainty of 
the true origin of particular cuſtoms muſt alſo in part 
ha ve ariſen from the means, whereby chriſtianity was 
pagated among our Saxon anceſtors in this iſland., 
by learned foreigners brought over from Rome and 
other countries; who undoubtedly carried with them 
many of their own national cuſtoms ; and probably 
pre vailed upon the ſtate to abrogate ſuch uſages as were 
inconſiſtent with our holy religion, and to introduce 
many others hat were more conformable thereto. And 
this perhaps may have partly been the cauſe, that we 
find not only ſome rules of the moſaical, but alſo of the 
imperial and pontifical laws, blended and adopted into 
our o ſyſtem. i 
A farther reaſon may alſo be given for the great va- 
riety, and of courſe the uncertain original, of our anti- 
ent eſtabliſhed cuſtoms ; even after the Saxon govern- 
ment was firmly eſtabliſhed in this iſland : vir. the ſub- 
diviſion of the kingdom into an heptarchy, conhſting of 
ſeven independent kingdoms, peopled and governed by 
different — colonies. This muſt neceſſarily cre- 
ate an infinite diverſity of laws; even though all thoſe 
colonies, of Jutes, Angles, Anglo-Saxons, and the like, 
originally ſprung from the ſame mother-country, the 
great northern hive ; which poured forth its warlike 
progeny, and ſwarmed all over Europe, in the ſixth an 
ſeventh centuries. This multiplicity of laws will ne- 
_ ceflarily be the caſe in ſome degree, where any king- 
dom is cantoned out into provincial eſtabliſhments; and 
not under, one common diſpenſation of laws, though 
under the ſame ſovereign power. Much more vill it 
happen, where ſeven unconnected ſtates are to form 
their own conflitution and ſuperſtructure of govern- 
ment, thoygh they all begin to build upon the fame or 
Gailar -(oundiions.:i; oo oo fi 1 
When therefore the Weſt-Saxons had ſwallowed up 
«ll the reſt, and king Alfred ſucceeded to the monarchy 
of England, whereof bis grandfather Egbert was the 
founder, his mighty genius prompted him to undertake 
a moſt great and neceſſary work, which he is ſaid to 
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have executed in as maſterly a manner. No leſs than 
to new-model the conſtitution; to rebuild ir on a plan 
that ſhould endure for ages; and, out of its old difcor 
dant materials, which were heaped upon each other in 
a vaſt and rude irregularity, to form one uniform and 
well- connected whoſe. This he effected, by reducing 
the whole pen under one regular and gradual ſu- 
bordination of government, wherein each man was an- 
ſwerable to his immediate ſuperior for his on conduct 
and that of his neareſt neighbours : for to him we owe 
that maſterpiece of judicial polity, the ſubdiviſon of 
England into tithings and hundreds, if not into counties; 
all under the influence and adminiſtration of one ſu- 
preme magiſtrate, the king; in whom, as in a general 
reſervoir, all the executive authority of the law was 
lodged, and from whom juſtice was diſperſed to every 
part of the nation by diſtin, yet communicating, ducts 
and channels ; which wiſe inſtitution has been preſerved 
for near a thouſand years unchanged, from Alfred to 
the preſent time. He alſo, like another Theodoſius, 
collected the various cuſtoms that he found diſperſed in 
the kingdom, and reduced and digeſted them into one 
uniform ſyſtem or code of laws, in his dom, bec, or 
liber judicialis. This he compiled ſor the uſe of the 
court- baron, hundred, and county- court, the court- 
leet, and ſheriff's tourn; tribunals, which he eſtabliſh- 
ed, for the trial of all cauſes civil and criminal, in the 
very diſtricts wherein the complaint aroſe: all of them 
ſubject however to be inſpected, controlled, and kept 
within the bounds of the univerfal or common law, by 
the king's own courts ; which were then itinerant, bein 
kept in the king's palace, and removing with his houſ- 
hold in thoſe royal progreſſes, which he continually 
made from one epd of the kingdom to the other; 
The Daniſh invaſion and conqueſt, which introduced 
new foreign cuſtoms, was a ſevere blow to this noble 
fabric ; but. a plan, ſo excellently concerted, could ne- 
ver be long thrown aſide. So that, upon the expulſion 
of theſe intruders, the Engliſh returned to their antient 
law; retaining however ſome few of the cuttoms of 
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their late viſitants ; which went under the name of 
Dane-Lage : as the code compiled by Alfred was called 
the We/t-Saxon-Lege ; and the local conſtitutions of the 
antient kingdom of Mercia, which obtained in the 
counties neareſt to Wales, and probably abounded with 
many Britiſh cuſtoms, were called the Mercen- Lage. 
And theſe three laws were, about the beginning of the 
eleventh century, in uſe in different counties of the 
realm: the provinetal polity of counties, and their ſub- 
divifions, having never been altered or diſcontinued 
through all the ſhocks and mutations of government, 
from the time of its firſt inſtitution ; though the law 
and cuſtoms therein uſed, have (as we ſhall ſee) often 
ſuffered conſiderable changes, 
For king Edgar, (who beſides his military merit, as 
founder of the Engliſh navy, was alſo a moſt excellent 
civil governor) obſerving the ill effects of three diſtinct 
bodies of laws, prevailing at once in ſeparate parts of 
his dominions, projected and begun what his grandſon 
king Edward the confeſſor afterwards completed; vis. 
one uniform digeſt or body of laws, to be obſerved 
throughout the whole kingdom : being probably no 
more than a revival of king Alfred's code, with ſome 
improvements ſuggeſted by neceſſity and experience; 
particularly the incorporating ſome of the,Britiſh or 

rather Mercian cuſtoms, and alſo ſuch of Fe Daniſh 
as were reaſonable and approved, into the Weſt-Saxon- 
Lage, which was ſtill the 8 of the whole. 
And this appears to be the beſt ſupported and moſt 
plauſible conjecture (for certainty is not to be expected) 
of the riſe and original of that admirable ſyſtem of 
maxims and unwritten cuſtoms, which is now known 

by the name of the. common law, as extending its autho- 
rity univerſally over all the realm; and which is doubt- 
leſs of Saxon parentage. Ss ah 

Among the moſt remarkable of the Saxon laws we 
may reckon, 1. The conſtitution of parliaments, or ra- 
ther, general aſſemblies of the principal and wiſeſt men 
in the nation: the wittena-gemote, or commune conſilium 
of the antient Germans; which was not yet reduced to 
the forms and diſtinctions of our modern parliament: 
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without whoſe concurrence however, no new law could 
be made, or old one altered, 2, The election of their 
magiſtrates by the people; originally even that of their 
kings, till dear-bought experience evinced the conve- 
nience and neceſſity of eſtabliſhing an hereditary ſuc- 
ceſſion to the crown, But that of all ſubordinate ma- 
giſtrates, their military officers or heretochs, their ſhe- 
riffs, their conſervators of the peace, their coroners, 
their port-reeves, (fince changed into mayors and bai- 
liffs) and even their tythingmen and borſhoſ[ders at the 
leet, continued, ſome till the Norman conqueſt, others 
for two centuries after, and ſome remain to this day. 
3. The deſcent of the crown, when once a royal fa- 
mily was eſtabliſhed, upon nearly the ſame hereditary 
principles upon which it has ever ſince continued: only 
that perhaps, in caſe of minority, the next of kin of full 
age would aſcend the throne, as king, and not as pro- 
tector; though, after his death, the crown immediately 
reverted back to the heir. 4. The great paucity of 
capital puniſhments for the firſt offence: even the moſt 
Notorious offenders being allowed to commute it for a 
fine or weregild, or, in default of ramus perpetual . 
bendage ; to which our benefit of clergy has now in 
ſome meaſure ſucceeded. 5. The prevalence of certain 
cuſtoms, as heriots and military ſervices in proportion 
to every man's land, which much reſembled the ſeodal 
conſtitution ; but yet were exempt ſrom all its rigorous | 
hardſhips: and which may be well enough accounted 1 
for, by ſuppoſing them to be brought from the continent jk 
by the firſt Saxon invaders, in the primitive moderation 
- and ſimplicity of the feodal law ; before it got into the 
hands o the Norman juriſts, who extracted the moſt 
flaviſh doctrines and oppreſſive . conſequences out of 
what was originally intended as a law of liberty, 6. 
That their eſtates were liable to forfeiture for treaſon, 
but that the doctrine of eſcheats and corruption of 
blood for felony, or any other cauſe, was utterly un- 
known amongſt them. 7. The deſcent of their lands to 
all the males equally, without any right of primogeni- 
ture; a cuſtom, which obtained among the Britons, 
was agreeable to the Roman law, and continued among 


their juries conſiſted preciſe y 
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the Saxons till the Norman — : though really in- 
convenient, and nrore eſpecially 

families; which are in monarchies neceſſary to be ſup- 
ported, in order to form and keep up a nobility, or in- 
termediate ſtate between the prinee and the common 


people. 8. The courts of juſtice conſiſted principally 


of the county courts, and in caſes of weight or nicety 
the king's court held before himſelf in perſon, at the 


time of his parliaments; which were uſually holden 
in different places, according as he kept the three great 
feſtivals of chriſtmas, eaſter, and whitſuntide, An in- 


ſtitution which was adopted by king Alonſo VII. of 
Caſtile, about a century after the conqueſt : who at the 
ſame three great feaſts was v/ont to aſſemble his nobility 
and prelates in his court ; who there heard and decided 


all controverſies, and then, having received his inſtrue- 
tions, departed home 4. Theſe county courts however 
differed from the modern ones, in that the eccleſiaſtical 


and civil juriſdiction were blended together. the biſhop 


and the ealdorman or ſheriff fitting in the ſame county 


court ; and alſo that the deciſions and proceedings 
therein were much more ſimple and unembarraſſed : an 
advantage which will always attend the infancy of an 

Jaws, but wear off as they gradually advance to anti- 
quity. 9. Trials, among people who had a very ſtrong 
tincture of ſuperſtition, were permitted to be by ordea/, 
by the cor/ned or morſel of execration, or by wager of 


lau with compurgators, if the party choſe it; but fre- 


uently they were alſo by jury : for, whether or no 

[ of twelve men, or were 
bound to a ſtrict unanimity ; yet the general conſtitution 
of this admirable criterion of truth, and moſt important 


guardian both of public and private liberty, we owe 
to our Saxon anceſtors. Thus ſtood the genera} ſrame 


of our polity at the time of the Norman invaſion ; 


ven the ſecond period of our legal hiſtory commences, 


II. This remarkable event wrought a reat alterati- 


on in our laws, as it did in our antient Iine of kings: 


and though the alteration of the former was effected 
| 2M. d, Un. ift. Xx. 124, 225 | 


deftruRtive to- antient 


— nz 7 a a 


the popiſh clergy, who for 
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rather by the conſent. of the people, that any right of 
conqueſt, yet that conſent ſeems. to have been party 
extorted by fear, and partly given without any appre- 
henſion of the con ſequences which aſterwards enſued. 

1. Among the firſt of theſe alterations we may reek - 
on the ſeparation of the ecclefiaſtical courts from the ei- 
vil: effected in order to ingratiate the new king witn 

fone time before had been 
endeayouring all over Europe to exempt themſelves 
from the ſecular power; and whoſe demands the con- 
queror, like a politic prince, thought it prudent to 
comply with, by reaſon that their reputed ſanctity had 
a great influence over the minds of the people; and be- 
_ cauſe all the little learning of the times was engroſſed 
into their hands, which made them neceſſary men, and 
by all means to be gained over to his intereſts. And 
this was the more — effected, becauſe, the diſpoſal 
of all the epiſcopal ſees being then in the breaſt of the 
king, he had taken care to fill them with Italian and 
Norman prelates. | il gl ns nd hep 2h <2 42h 
2. Another violent alteration of the Engliſh conſti- 
tution conſiſted in the depopulation of te whole coun- 
tries, for the purpoſes of the king's royal diverſion 3 
and ſubjecting both them, and all the antient foreſts of 
the kingdom, to the unreaſonable ſeverities of foreſt 
laws imported from the continent, whereby the ſlaugh- 
ter of a beaſt was made almoſt as penal as the death of 
a man, lu the Saxon times, though no man was al- 
lowed. to kill or chaſe the king's deer, yet he might 
ſtart any game, ; purſue, and kill it, upon his own 
eſtate. But the rigour of theſe new conſtitutions veſted. 
the ſole: property of all the game in England in the 
king alone; and no man was entitled to diſturb any 
fowl of the air, or any beaſt of the field, of ſuch kinds 
as were ſpecially reſerved ſor thę royal amuſement of 
the ſovereign, without expreſs licence from the king, 
by a grant of a chaſe or ſręe - warren: and thoſe fran- 
chiſes were granted as much with a view to | preſerve 
the breed of animals, as to indulge the ſubject. From 
a ſimilar principle to which, though the forett laws are 
now mitigated, and by degrees grown entirely . obfo- 
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lete, yet from this root has ſprung a baſtard flip, 
known by the name of the game law, now arrived to 
and wantoning in its higheſt vigour: both founded 
upon the ſame unreaſonable notions of permanent pro- 
perty in wild creatures; and both productive of the 
ſame tyranny to the commons: but with this differ- 
ence ; that the foreſt laws eſtabliſned only one mighty 
hunter throughout the land, the game laws have yarſed 
a little Nimrod in every manor. And in one reſpect 
the antient law was much leſs unreaſonable than the 
modern: for the king's grantee of a chaſe or free-war- 
ren might kill game in every part of his franchiſe ; but 
now, though a freeholder of leſs than 1e J. a year is 
forbidden to kill a partridge upon his own eltate, yet 
nobody elſe (not even the lord of the manor, unleſs he 
hath a grant of ſree-warren) can do it without commit- 
ting a treſpaſs, and ſubjecting himſelf to an action. 
3. A third alteration in the Engliſh laws was by 
narrowing the remedial influence of the county courts, - 
the great ſeats of Saxon juſtice, and extending the ori- 
ginal juriſdiction of the king's juſticiars to all kinds of 
cauſes, ariſing'in all parts of the kingdom. To this 
end the aula regis, with all its multifarious authority, 
was erected ; and a capital juſticiary appointed, with 
wers ſo large and boundleſs, that he became at 
ength.a tyrant to the people, and formidable to the 
crown itſelf, The conſtitution of this court, and the 
judges themſelves who. preſided there, were fetched 
from the duchy of Normandy : and the conſequence 
naturally was, the ordaining that all proceedings in the 
king's courts ſhould be carried on in the Norman, in- 
Read of the Engliſh language. A proviſion the more 
neceſſary, — none of his Norman juſticiars under- 
ſtood Engliſh; but as evident a badge of ſlavery, as 
ever was impoſed upon a conquered people. This 
laſted till king Edward the third obtained a double vic- 
tory, over the armies of France in their own country, 
and their language in our courts here at home. But 
there was one nifcbief too deeply rooted thereby, and 
which this caution of king Edward came too late to era - 
dicate, Inſtead of the plaia and eaſy method of de- 


- 


Y Wow: wo 


termining ſuits in the county courts, the chicanes and 


ſubtleties of Norman juriſprudence had taken poſſeſſion 


of the | king's courts, to which every cavſe of conſe- 


quence was dra vn. Indeed that age, and thoſe imme- 
diately ſucceeding it, were the æra of refinement and 


ſubtilty. There is an active principle in the human 
ſoul, that will ever be exerting its faculties to the ut- 


moſt ſtretch, in whatever, employment, by the acei- 


dents of time and place, the general plan of education, 
or the cuſtoms and manners of the age and country, it 


may happen to find itſelf engaged. The northern con- 


eker, Europe were then emerging from the groſ- 


eſt ignorance in point of literature ; and thoſe, who 
had leiſure to cultivate its progrefs, were ſuch only as 
were Cloiſtered in monaſteries, the reſt being all fol» 
diers or peaſants, And, unfortunately, the firft rudi- 


ments of ſcience which they imbibed were thoſe of 


Ariſtotle's philoſophy, conveyed through the medium 
of his Arabian commentators ; which were- brought 
from the eaſt by the Saracens into Paleſtine and Spain, 
and tranſlated into barbarous Latin. So that, though 
the materials upon Which they were naturally empioyed, 


in the infancy of a riſing ſtate, were thoſe of the no- 


bleſt kind; the eſtabliſhment of religion, and the re- 
gulations of civil polity, yet having only ſuch tools to 
Work with, their execution was trifling and flimſy. 
Both the divinity and the law of thoſe times were 
therefore frittered into logical diſtinctions, and drawn 
out into metaphyſical ſubtilties, with a (kill moſt amaz- 
ingly artificial ; but which ſerves no other purpoſe, 


than to ſhew the vaſt powers of the human intellect, 
however vainly or prepoſteroufly employed. Hence 


law in particular, which (being intended for univerſal 


reception) ought to be a plain rule of action, became a 


ſcience of the greateſt intricacy ; eſpecia}ly when blend - 
ed with the new refinements engraſted upon feodal 
property: which refinements were from time to time 
gradually introduced by the Norman practitioners, with 
a view to ſuperſede (as they did in great meaſure) the 
more homely, but more intelligible, maxims of diſtri- 


butive juſtice among the Saxons, And, to ſay the 
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truth, theſe ſcholaſtic reformers have tranſmitted their 
dialect and fineſſes to poſterity, ſo interwoven in the 
body of our legal polity, that they cannot be taken out 
without a manifeſt. injury to the ſubſtance. Statute 
after ſtatute has in later times been made, to pare off 
theſe troubleſome exereſcences, and reſtore the com- 
mon law to its priſtine ſimplicity and vigour; and the 
endea vour has greatly ſueceeded: but till the ſcars are 
deep and viſible; and the liberality of our modern 
courts of juſtice is frequently obliged to have recourſe 
to unaccountable fictions, and circuities,. in order to 
recover that equitable and ſubſtantial juſtice, which for 
a long time was totally buried under the narrow rules 
and fanciful.niceties o.metaphyſical and Norman juriſ- 
prudence, ER, | 

4. A fourth innovation was the introduction of the 
trial by combat, for the deciſion of all civil and crimi- 
nal queſtions of fact in the laſt reſort, This was the 
immemorial practice of all the northern nations; hut 
firſt reduced to regular and ſtated ſorins among the Bur- 
gundi, about the cloſe of the fil century ; and from 
them it paſſed to other nations, particularly. the Franks 
and the Normans ; which laſt had the honour to eſta- 
bliſh-ir. here, though clearly an unchriſtian, as well as 
moſt uncertain, method of trial, But it was a ſufkcieat 
reeommendation of it to the conqueror and his. warlike 
countrymen, that it was the uſage of their native duehy 
of Normandy, 125 1 | E 
5 But the laſt and moſt important alteration, both 
in our-civil.and military polity, was the engraſting on 
all landed eſtates, a few only excepted, the fiction of 
feodal tenure; which drew after it a numerous and op- 

preſſive train of ſervile fruits and appendages; aids, re- 
lieſs, primer ſeiſins, wardſhips, marriages, eſcheats, 
and fines for alienation ; the genuine conſequences of 
the maxim then adopted, that all the lands in England 
were derived from, and holden, mediately or imme- 
diately, of the crown, - _ 6 
Ihe nation at this period ſeems to have groaned un- 
der as abſolute a ſlavery, as was in the power of a war- 


- 


conſcienxes of men were enſla ved by ſour eceleſiaſtics, 
devoted to a — power, and uneonnected with the 
civil ſtate under which they lived: who now imported 
from Rome for the. firſt time the whole furrago of ſu- 
perſtitious novelties, which had been engendered by 
the blindneſs and corruption-of the times, between the 

firſt miſſion of Auguſtin the monk, and the Norman 


conqueſt ; fuch as tranſubſtantiation, purgatory, com- 
munion in one kind, and the worſhip of ſaints and ima- 
ges; not forgetting the +univerfal ſupremacy and dog- 
matical infallibility of the holy ſee. The laws too, as 
well as the prayers, were adminiſtered in an unknown 


tongue. The antient trial by jury gave way to the im- 
pious deciſion by batrel. The foreſt Taws totally re- 
{trained all rural pleaſures and manly recreations, And 
im eities and towns the caſe was no better; alkcompa- 
ny being obliged to diſperſe, and fire and candle to be 


extinguiſhed, by eight at night, at the ſound of the 


melancholy curſeu. The ultimate property of all lands, 
and a confiderable ſhare of the preſent profits were 
veſted in the king, or by him granted out to his Nor- 
man favourites; who, by a-gradual progreſſion of ſla- 


very, were abſolute vaſals to the crown, and as abſo=- 


Jute-tyrants'to the commons, Unheard-of forfeitures, 


talliages, aids, and fines, were arbitrarily extracted 


from rhe pillaged landholders, in purſuance of the new 


ſyſtem of tenure. And, to crown all, as a conſequence - 


cf the tenure by knight-ſervice, the king had always 


ready at his command an army of ſixty thouſand knights 


or milites : Who were bound, upon pain of confiſcating 
their eſtates, to attend him in time of invaſion, or to 


.quell any domeſtic inſurrection. Trade, or 7 2 | 
* 


merchandize, ſuch as it then was, was carried on 

the Jews and Lombards; and the very name of an En- 
gliſh fleet, which king Edgar had rendered ſo formida- 
ble, was utterly unknown to Europe: the nation con- 


ſifting -wholly of the -clergy, who were ?lſo the 


lawyers ; the barons, or great lords of the land ; the 
knights or ſoldiery, who were the ſubordinate land- 
holders; and the burghers, or inferior tradeſinen, who 


from their infignificancy happily retained, in their ſo- | 


| like, an ambitious, and a politic prince to create, The 
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cage and burgage tenure, ſome points of their antient 
freedom. All the reſt were villeins or bondmen. 
From ſo complete and well-concerted/a ſcheme of 
ſervility, it has been the work of generations for our 
anceſtors, to redeem themſelves and their poſterity into 
that ſtate of liberty, which we now enjoy: and which 
therefore .is not to be looked upon as conliſting of mere 
_ encroachments on the crown, and infringements on the 
rerogative, as ſome ſlaviſh and narrow-minded writers 
in the laſt century endeavoured to maintain: but as, 
in general, a gradual reſtoration of that antient conſti- 
tution, whereof our axe forefathers had been . 
juſtly deprived, partly by the policy, and partly by t 
nth + the . — ä in a 
long ſeries of years, been ſtep by ſtep effected, I now 
proceed to ioquire. 4 | 
William Rufus proceeded on his father's plan, and 
in ſame points extended it; particularly with regard to 
the foreſt laws. But his brother and ſucceſſor, Henry 
the firſt, found it expedient, when firſt he came to the 
crown, to ingratiate hinifelf with the people; by re- 
ſtoring (as our monkith hiſtorians tell us) the laws of 
king Edward the conſeſſor. The ground whereof is 
this: that by charter he gave up the great grievances 
of marriage, ward, and relief, the beneficial pecuniary 
fruits of his feodal tenures ; but reſerved the. tenures 
themſelves, for the ſame military purpoſes that his fa- 
ther introduced them. He alſo aboliſhed the curfeu *; 
for, though it is mentioned in our laws a full century 
afterward: f, yu it is rather ſpoken of as a known time 
of night (ſo denominated from the abrogated uſage) 
than as a ſtill ſubſiſting cuſtom, There is extant a code 
of laws in his name, conſiſting partly of thoſe of the 
conſeſſor, but with great additions and alterations of 
his own; and chiefly calculated for the regulation of 
the county courts. It contains ſome directions as to 
crunes and their puniſhments, (that of theft being made 
capital in his reign) and a few things relating to eſ- 
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tates, particulanly as to the deſcent of lands: which 
being by the Saxon laws equally to all the ſons, by the 
ſeodal or Norman to the eldeſt only, king Henry here 
moderated the difference; direQing the eldeſt ſon to 
have only the principal eſtate, * primum patris feudum,” 
the reſt of his eſtates, if he had any others, being 
equally divided among them all. On the other hand, 
he gave up to the clergy the ſree election of biſhops and 
mitred abbots ; reſerving however theſe enſigns of pa- 
tronage, conge d'eſlire, cuſtody of the temporalties when 
vacant, and homage upon their reſtitution, He-laſtly 
united again for a time the civil and eccleſiaſtical courts, 
which union was ſoon diſſolved by his Norman clergy : 
and, upon that final diſſolution, the cognizance of teſ- 
tamentary cauſes ſeems to have been firfl given to the 
eccleſiaſtical court. The reſt remained as in his fa- 
ther's time: from whence we may eaſily perceive how 
far ſhort this was of a thorough reſtitution of king Ed- 
ward's, or the Saxon, laws. | 
The uſurper Stephen, -as the .manner of uſurpers is, 
promiſed niuch at his. acceſſion, eſpecially with regard 
to redreſſing the grievances of the foreſt laws, but per- 
formed no great matter either in that or in any other 
point. It is from his reign however, that we are to 
date the introduction of the Roman civil and canon laws 
into this realm: and at the ſame time was imported the 
doctrine of :appeals.to the court of Rome, as a branch 
of the canon law. N | 
By the time of king Henry the ſecond, if not earlier, 
the charter of Henry the firſt ſeems to have been forgot- 
ten: for we find the claim of marriage, ward, and re- 
lief, then flouriſhing in full vigour, The right of pri- 
- mogeniture ſeems alſo to have tacitly revived, being 
found more convenient for the public than the parcel- 
ling of eſtates into a multitude of minute ſubdiviſions, 
However in this prince's reign much was done to me- 
thodize the laws, and reduce them into a regular or- 
der; as appears ſrom that excellent treatiſe of Glanvil: 
which though ſome of it be now antiquated and ahter- 


| ed, yet, when compared with the code of Henry the 
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firſt, it carries a manifeſt ſuperiority c, Throughout 
bis reigy alſo wat continued the important ſtruggle, 
which we have had oceaſion ſo often to mention; be- 
tween the laws of England and Rome; the former fup- 
ported by the ſtrength of the temporal nobility, when 
endeavoured to be fupplanted in favour of the latter 
by the popiſh'clergy. Which diſpute was kept on foot 
till the reign of Een ward the firſt; when the laws of 
England, under the new diſeipline introduced by that 
fil ful commander, obtaiaed a complete and 3 
victory. In the preſent reign, of Henry the ſecond, 
there are four things which pecuharly merit the atten- 
tion of a legal antiquarian: 1. The conſtitutions of 
the parliament at Clarendon, A. D. 1164. whereby the 
king checked the power of the pope and his clergy, and 
greatly narrowed the total exemption they claimed from 
the ſecular juriſdiftion : though his farther progreſs 
was unhappily ftopped; by the fatal event ef the diſ- 
tes between him and archbiſhop- Becket. © 2. The 
inſtitution of the office of juſtice in eyre, in itinere ; 
the king having divided the kingdom into fix circuits (a 
little different from the preſent) and commiſſioned theſe 
new. created judges to adminiſter juſtice, and try writs 
of aſſi ae, in the ſeveral counties. Theſe remedies are 
ſaid to have been then firſt invented: before which all 
_ cauſes were .. uſually terminated” in the county courts, 
according to the Saxon euſtom; or before the king's 
juſticiaries in the aule regis, in purſuance of the Nor- 
man regulations. The latter ot which tribunals, tra- 
velling about with the king's perſon, occaſioned into- 
lerable expenſe delay to the ſuitors ; and the for- 
mer, however for little debts and minute ac- 
tions, where even injuſtice is better than 283 | 
tian, were new become liable to too much ignorance 
of the Jaw, and too much-partiality as to facts, to deter- 
mine matters af conſidera * 3. The introduce - 
tion and eſtablifiment of the grand aſſi ſe, or trial by 2. 
ſpecial kind of jury in a writ oleh t, at the option of the 
tenant or defendant, inſtead of the barbarous and Nor- 
man trial by battel. 4. To this time muſt alſo be referred 
che introduction oſeſcuage, or pecuniary commutation for 
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perfonal military ſervice ; which in proceſs of time 
wens the N of the ancient ſublidies, granted to the 
crown by parliament, and the land tax of later times. 

Richard the firſt, a brave and magnanimous prince, 
was a ſportſman as well as a ſoldier; and therefore 
enforced the foreſt laws with ſome. rigour ; which oc- 
caſtoned many Uiſcontents among his people: though 
(according to Matthew Paris) be repegled the penalties 
of caſtration, loſs of eyes, and cutting off the hands 
and feet, before inflicted on ſuch as tranſgreſled, in 
hunting; probably finding that their ſeverity prevent- 
ed proſecutions. He alſo, when abroad, compoſed. a 
body of naval laws at the ifſe of Oleron : which 
are ſtill extanr, and of high authority: for in his time 
we began again to diſcover, that (as an ifland) we 
were naturally a maritime power, But, with regard 

to civil proceedings, we find nothing very remarkable 
in this reign, except a few regulations regarding the 
Jews, and the juſtices in eyre: the king's thoughts be- 
ing chiefly taken up by the knight errantry of à croi- 
ſade againſt the Saracens in the holy land. | 

In king John's time, and that of his ſon Henry the 
third, the rigours of the feodal tenures and the foreſt 
laws were fo warmly kept up, that they oceaſioned 
many inſurrections of the barons or principal ſendato- 
ries : which at laſt had this effect, that firſt king John, 
and afterwards his ſon, conſented to the two famous 
charters of Engliſh liberties, magnacaria, and caria de fo- 
reſta. Of theſe the latter was well calculated to redreſs 
many grievances, and encroachments of the crown, in 
the exertion of foreſt law: and the former confirmed 
many liberties of the church, and redreſſed many 
grievances incident to feodal tenures, of no ſmall mo- 
ment at the time, though now, unleſs conſidered. at- 
rentively and with this retroſpect, they ſeem but ef 
trifling concern. But, beſides theſe ſeodal proviſiore, 
care was alſo taken therein ta protect the ſubſect againſt 
other oppreſſions, then frequently ariſing from unrea- 
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ſonable amercements, from illegal diſtreſſes or other 
yroceſs for debts or ſervices due to the crown, and 
from the tyrannical abuſe of the prerogative of purvey- 
ance and pre-emption, It fixed the forfeiture of lands 
for felony in the ſame manner as it ſtill remains; prohi- 
bited for the future the grants of excluſive fiſheries ; 
and the erection of new bridges ſo as to oppreſs the 
neighbourhood, With reſpe@ to private rights: it 
eſtabliſhed the teſtamentary power of the ſubje& over 
+ part of his perſonal eftate, the reſt beipg diſtributed 
among his wife and children; it laid down the law of 
dower, as it hath continued ever ſince; and prohibited 
the appeals of women, unleſs for the death of their 
* huſbinds. In matters of public police and national 
concern: it erj-ined an uniformity of weights and mea- 
fures; gave new encouragement to commerce, by the 
protection of merchant ſtrangers; and forbad the alie- 
nation of lands in mortmain, © With regard to the ad- 
miniſtration'of juſtice : beſides prohibiting all denials 
or delays of it, it fixed the court of common pleas at 
Weſtminſter, that the ſuitors might no longer be har- 
raſſed with — the Lea, Þ perſon in all his pro- 
greſſes; and at the fame time brought the trial of iſſues 
gnome to the very · doors of the freeholders, by directing 
-fliſes to be taken in the proper counties, and eftabliſh- 
ing annual circuits ; it alſo corrected ſome abuſes then 
incident to the trials by wager of.law-and of battel; di- 
rected the regular awarding of inqueſts for life or mem- 
ber; prohibited the king's inferior miniſters from hold- 
ing pleas of the crown, or trying any criminal charge, 
whereby many forfeitures might otherwiſe have un- 
juſtly accrued to the exchequer ; and regulated the 
time and place of holding the inferior tt ibunals of juſ- 
"rice, the county court, ſheriff's tourn, and court-leer, 
It confirmed and eſtabliſhed the liberties of the city of 
London, and all other cities, boroughs, towns, and 
ports of the kingdom. And, laſtly, (which alone would 
Nabe merited the title that it bears, of the great charter) 
it protected every individual of the nation in the free 
enjoyment of his life, his liberty, and his property,, un- 
leſs declared to be forfeited by the judgment of his 
; peers or the law of the land, 
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nian. For in his time the law did receive ſo ſudden a 


theſe regulations; but the principal may be reduced f | 
under the following general heads, 1. He eſtabliſhed, 1 


bliſhing the 
By Tn: the ordinary, bo 'whom all the goods of in- 


However, b ag of theſe ruggles, the op. Fleas 
reign of King ohn, aiced a il 0 phie 5% ant 


than he ever had before enjoyed 
through the long reign, 770 his 0 75 25 e ne 4 tin 


the beginnin ot whoſe time the vg axon FR ky 2 J | 
1 deal was al o totally aboliſhed 65 And we may by this = 
time perceive, in BraQton's treatiſe, a. fill farther i 5 | 


Fe. eſo in the method and regularity of the comm bl 


Aw, ef) ially i in the point of plead ings b. Not ian | 
it be forgotten, that the firſt traces which kabel, of i 

the ſeparation of the eater barons from the leſs, in | 
the conſtitution of parliaments, are found in, the great 


charter of king John ; though omitted in that of Hoary 
III: and that, towards the end of the latter of the 


reigns, we find the firſt record of any writ for ſummon- 
ing knights, citizens, and burgeſſes to parliament. And 


hery we conclude the > ſecond period of our Engliſh. le- 


iſtory. | 
821% I. The third commences with the reign of Edvard - = 
the firſt ; who hath, juſtly. been ſtiled. our Engliſh Juſti- Go 


perfeQion, that fir Matthew Hale does not ſcruple to FU, 
affirm i, that more was done in the firſt thirteen years Y | 
of his reign to ſettle and eftabliſh the diſtributive juſtice 
of the kingdom, i that in all the ages ſince that time put 
together. 

It would be endleſs to enumerate all the particulars, of 
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confirmed, and ſettled, the great charter and charter of 


foreſts, 2. He gave a mortal wound to the encroach= 


ments of the pope and his clergy, by limiting and efta- 
| or of ecc leſallical juriſdiion : and 


teſtates at that time. belonged, to diſcharge the, debts of 
the, deceaſed, . 3. He defined the limits' of the Teveral 
temporal courts of the higheſt juriſdiction, thoſe of the 


| king's bench, common pleas, and exchiequer ; fo as 


they might not interfere, with each other $ Proper. buſt - 


| Ha. Hiſt. c. L. 156. ¼. 158. 
8 - 


426 1 Boox IV. 


neſs: to do Which, they muſt 'now/ have recourſe to a 


Ferion, ber) rieceſfaty-atid beneficial in the pfeſent en- 
large frare df property.” 4. He fetlled the' boundaries 
of che inferior 'coutrs in counties, hundfeds, and nia- 
nörs: confining them ro cabfes of no great amount, ac- 


cording to their piinitive Inſtitütion; chöugh öf con- 


'derably gteater, than by the alteration of e Value. of 

money they are now permitted to determine. 5 

ſecured the propetty'sf the ſybjeQ, by aboliſhing all ar- 
levied withont confent of the 


national council, 6. He gbirded' the common Juſtice of 


nh 


( 
{ 
( 
! 
c 
{ 
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new linitstion of property by thb creation of eſtates- 
el; copcerning the good poliey--of jwbich; modern 
e ee owever entertained a very different opinion. 
15. He feduced all Wales to the ſubjeftion, not only 
of the crown, but in great meaſure of the laws, of Eng- 
land ; (which was thoroughly completed in the reign of 
Henry the eighth) and ſeems to have entertained a de- 
ſign of doing the like by Scotland, ſo as to have formed 
an entire and complete union of the iſland of Great 
Britain. e OT OE LN OS... 


evade lien of prop of uſes... 14, He eſtablilmed 
d 
P n 


I might continue this catalogue much farther—hut,: 
upon the whoſe, we may obſerve, that the very ſcheme 
and model of the adininiftration of common juſtice be- 
tween party and party, was entirely ſertled by this 
king K; and has continued nearly the ſame, in all ſuc- 
ceeding ages, to this day; abating ſome few alterati- 
ons, which the humour or neceſſity of ſubſequent times 
hath occaſipned. "The forms of writs, by which acti- 
ons are commenced, were perfcQed in his reign, and 
eſtabliſhed: as, modpls. for polterity. The pleadings, 
conſequent upon the writs, were then ſhort, nervous, 
and perſpicuous ; not intricate, verboſe, and formal, 
The legal treatiſes, written in his time, as Britton, 
Fleta, Hengham, and the ref}, are, for the moſt part, 
law at, this day; or at leaſt were ſo, till the alteration 
of telyres took place. And, to conclude, it is from 
_ this period, from the exact obſervation of magna carts, 
Teh than ſrom its making or 1enewal, in the days of 
lis grandfather and father, that the liberty of Englith- 
men began again to rear its head; though the weight 
of the military tenures hung heavy upon it for many 
Fifa Res : | e 
leannot give a better proof of the excellence of his 
eonftitutions, than that from his time to that of Henry 
the eighth there happened very ſew, and thoſe not very 
conſiderable, alrerations in tlie legal forms of procesdr 
2 e ö 2 os A 
ings. As to matter of ſubſtance the old Gethie powers 
of electing the prine! al ſubordinate magiſtrates, the 
ſheriffs, and confſervators of the peace, were taken 


* Hal, Hift. C. L. 162. 
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from the people in the reigns of Eda dl, and Ed 1374 | 
HI; and jutfices of the pęace were abliſhed —— . 
of, the latter. Io the reign-alſo of Edward thefthird 
the parliament is ſuppoſed moſt probably. to. hayp al. 
ſuined its preſent form; by a ſeparation of the c- 
mons ſrom the lords. The ſtatute for defining and aſ- 
certaining treaſons was one of the firſt, productions of 
this new-modelled afſembly.; and the tranſlation of the 
law proceedings from French into Latin another, Much 
alſo was done, under the auſpices of this magnanimous 
prince, for eſtabliſhing our domeſtic manufactures; by 
prohibiting the exportation of Engliſh wool, and the 
importation, or wear of foreign cloth or ſurs and by 
encouraging clothworkers from other countries to ſettle 
here, Nor was the legiſlature inattentive to many other 
branches of commerce, or indeed to commerce in ge- 
neral: for, in particular, it enlarged the credit of the 
merchanr, by, introducing the ſtatute ſtaple ; whereby 
he might the more readily. pledge his lands for the ſe- 
curity of his mercantile debts, And, as perſonal pro- 
perty now grew, by the exrenfjon of trade, to be much 
more conſiderable than formerly, care was, taken, in 
caſe of inteſtacies, to appoint adminiſtrators particu- 
larly nominated by the law ; to diſtribute that perſonal 
property among the creditors and kindred of the de- 
ceaſed, which before had been uſpally applied, by the 
officers of the ordinary, to uſes then denogunared pious. 
The ſtatutés alſo of praemunire, for ffeQually depreſ- 
ſing the civil power of the pope, were, the work of 
this and the ſubſequent reign. And, the” eſtabliſbment 
of a laborious parochial clergy, by the endowment of 
yicarages out of the overgrown poſſeſſions of the Mo- 
naſteries, added luſtre to the cloſe of the fourteenth 
century: though the ſeeds of the general reſormation, 
which were thereby fir fown, in the king dom, were al- 
molt overwhelmed by the ſpixit of perſecution, intro- 
duced into the laws of the land by the influence of the 
regular clergy. _. OY” eee 
From this time to that of Henry the ſeventh, the civil 
wars and diſputed titles to the crown gave no leiſure for 
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farther juridical improvement: nam filent leges inter 
arma. - And yet it is to theſe very diſputes that we 


owe the happy loſs of all the dominions of the crown © 


on the continent of France ; which turned the minds. 
of our ſubſequent princes entirely to domeſtic concerns. 
To thefe likewiſe we owe the method of barring en-, 
rails by the fiction of common recoveries ; invented origi- 
nally by the clergy, to evade the ſtatutes of mortmain, 
but introduced under Edward the fourth, for the pur- 
poſe of unfettering eſtates, and making them more li- 
able to forfeiture :- while, on the other hand, the owners 


endeavoured to protect them by the univerſal eſtabliſhs_ 


ment of uſes, another of the clerical inventions. 


In the reign of king Henry the ſeventh, his miniſters 


(not to ſay the king himſelf) were more induſtrious in 
hunting out proſecutions: upon old and forgotten penal 
laws, in order to extort money from the ſubje&, than in 


framing any new beneficial regulations. For the diſtin- 
guiſhing character of this reign was that of _—— 


treaſure in the king's coffers, by every means that coul 

be deviſed : and Afmoſt everv alteration in the laws, 
however ſalutary or otherwiſe in their future conſe- 
quences, had this and this only ſor their great and im- 


mediate object. To this end the court of ſtar- chamber 
was new-modelled, and armed with powers, the moſt ' 


dangerous and unconſtitutional, over the perſons and 
properties of the ſubject. Informations were allowed 
to be received, in lieu of indictments, at the aflifes and 


ſeſſions of the peace in order to multiply fines and pe- 
cuniary penalties, The ſtatute of fines for landed pro- 


perty was craftily and covertly contrived, to facilitate 
the deſtruction of entai's, and make the owners of real 


eſtates more capable to forfeit as well as to aliene. Ihe 


benefit of clergy (which ſo often intervened to ſtop at- 
tainders and ſave the inheritance) was now allowed 
only once to lay offenders, who only could have inhe- 
ritances to loſe, A writ of cupias was permitted in all 


actions on the caſe, and the defendant might in conſe- 


quence be outlawed ; becauſe upon ſuch outlawry his 
goods became the property of the crown, In ſhort, 


— io. 
2 S » 
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there is hardly a ſtatute in this reign, introduQive of a 
new law or modifying the old, but what either directly 
or obliquely tended to the emolument-of: the exchequer. 
IV. This brings us to the fourth period of our Jegat. 
hiſtory. vi. the reformation of religion, under Hen- 
ry the eighth, and his children; which opens an en- 
tirely new ſcene in eccleſiaſtical matters; the uſurped 
power of the pope being now for ever routed. and de- 
ſtroyed, all his connexzons with this iſland cut off, the 
crown reſtored to its ſupremacy oyer ſpiritual men 
and cauſes, and the patronage of biſhopricks being 
once more indiſputably veſted in the king, And, had 
the ſpiritual courts been at this time re. united to the 
civil, we ſhould have ſeen the old Saxon conſtitution 
with regard to eccleſiaſtical polity completely reſtored. 
With regard alſo to our civil polity, the ſtatute of 
wills, and the ſtatute of uſes, (both paſſed in the reign 
of this prince) made a great altcration as to property: 
the former, by allowing the dewi/e of real eſtates by will, 
which before was in general forbidden; the latter, by. 
eandeavouring to * a the intricate nicety af v/es, 
fhough the narrowneſs and pedantry of the courts af 
common law prevented this ſtatute from Having. us 
full beneficial effect. And thence the courts of equity 
aſſumed a juriſdiction, dictated by common juſtice and 
common ſenſe : which, however arbitrarily exerciſed 
or productive of jealouſies in its infancy, has at length 
been matured into a moſt elegant ſyſtem of rational 
juriſprudence; the principles of which (notwithſtanding 
they may differ in forms) are now equally adopted by 
the courts. of. both law and equity. From the ſtatute 
of uſes, and another ſtatute of the ſame antiquity, 
(which protected eſtates for years from being deſtroyed: 
by the reverſioner) a remarkable alteration took place 
in the mode of, conveyancing ; the antient aſſurance by 
ſeoffinent and livery upon the land being now very ſel- 
dom practiſed, fince the more eaſy and. more private 
invention of trapferring property, by ſecret conveyan- 
ces to aſes, and long terms of years being now conti- 


mere 


* 
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tinually oreated in mortgages and ſamily ſettlements, 
which maybe moulded to a, thoufand uſeful purpoſes? 


by the ingehuity of an able antift, g . 
The farther attacks in this reign upon the immunity 
of eſtates - tail, which. redueed them to little more than 


the conditional fees at the common law, before the paſſ-+ 
ing of che ſlatute de Jonis 3 the eſtabliſnment of recog = 


nizances in the nature of a ſtatute- ſta ple, for facilitating 
the raiſing of money upon landed ſeeurity; and the in- 
troduction of the bankrupt laws, as well for the puniſh- 


ment of the fraudulent, as the relief of the unfortunate;. . 


trader; all theſe were capital alterations of our legal 


polity, and highly convenient to that character, which 


the Engliſh began now, to re-aſſume, of a great com- 

5, people: The incorporation of Wales with 
England, and the more uniform ' adminiſtration of juſ- 
tice, by deſtroying ſome counties palatine, and abridg- 


ing the unreatonable privileges of ſuch as remained, 
added dignity and ſtrength to the monarchy : and, to- 


gether with the numerous improvements before obſerv- 
ed upon, and the redreſs of many grievances and op- 
preſſions which had been introduced - his father, wall 
ever make the adininiſtration of Henry VIII a very dif- 
| BY 9" æra in the annals. of juridieal hiſtory. 

d muſt be however remarked, that (particularly io 


his later years) the royal prerogati ve was then ſtrained 


to a very tyrannical and oppreſſive height; and, whar 


was the worſt cincymſtance, its eneroachments were 


eſtabliſhed by law, under the ſanction of thaſe puſilla- 
nimous parliaments, one of Which to its eternal diſ- 
—— a ftatute, whereby, it was enacted that the 


ing's proclamations ſhould have the force gf. acts of 
parliament ;: and others concurred, in the creation: of- 
that amazing heap of wild and new-fangled trea ſons. 
which were lightly touched upon in a former chapter I. 
Happily. for the nation, this arbitrary reign was ſuc-. 


ceeded by the minority of an amiable prince; during 
the ſhort funſhine of which, great part of theſe extra- 
vagant laws were repealed. And, to do juſtice to the 


v See Hag. $6. 
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ſhorter reign of queen Mary, many ſalutary and papu- 
lar laws, in civil matters, were made under her adminiſ- 
tration; perhaps the better to reconcile the people to 
the bloody meaſures which ſhe was induced to purſue, 
for the re- eſtabliſhment of religious ſlavery: the well» 
concerted ſchemes ſor effecting which, were (through 
the providence of God) defeated by the ſeaſonable ac- 
ceſſion of queen Elisabetn. 1 

The religious liberties of the nation being, by that 
happy event, eſtabliſhed (we truſt} on an eternal baſis; 
(though obliged in their infancy to be guarded, againſt 
papiſts and other non-conformiſts, by laws of too ſan- 
guinary a nature) the foreſt laws having fallen into diſ- 
ule; and the adminiſtration of civil rights in the courts 
of juſtice 5 carried on in a regular courſe, accord- 
ing to the wiſe inſtitutions of king Edward the firſt, 
without any material innovations; all the principal 

ie vances introduced by the Norman conqueſt ſeem to 
| Bee been gradually ſhaken off, and our Saxon conſti- 
tution reſtored, with conſiderable improvements: ex- 
cept only in the continuation of the military tenures, 
and a few other points, which flill armed the crown 
with a very oppreſſive and dangerous prerogative, It 
is alſo to be remarked, that the ſpirit of enriching the 
clergy and endowing religious houſes had (through the 
former abuſe of ir) gone over to ſuch a contrary: ex- 
rreme, and the princes of the houſe of Tudor and 
their favourites had fallen with ſuch avidity upon the 
ſpoils of the church, that a decent and honourable 
maintenance was wanted to many of the biſhops and 
clergy. This produced the reſtraining ſtatutes, to pre- 
vent the alienations of lands and fithes belonging to the 
church and univerſities. The number of indigent per- 
ſons being alſo greatly increaſed, by withdrawing the 
alms of the monaſteries, a plan was formed 1n the 
reign- of queen Elizabeth, more humane and beneficial 
than even feeding and cloathing of millions ; by afford- 
ing them the means (with proper induſtry) to feed and 
to cloath themſelves, And, the farther any ſubſequent 
plans for maintaining the poor have departed.ſrom this 
inſtitution, the more impracticable and even pernici- 
ous their viſionary attempts have proved, 
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However, conſidering the reign of queen Elizabeth 
in a great and political view, we have no reaſon to re- 


gret many ſubſequent alterations in the Engliſh conſtitu- 
tion. For, though in general ſhe was a wiſe and ex- 
cellent princeſs, and loved her people ; though in her 
time trade flouriſhed, riches increaſed, the laws were 
dulv adminiſtered, the nation was reſpected abroad, and 
the people happy at home; yet, the increaſe of the 
power of the ſtar- chamber, and the erection of the 
high commiſſion court in matters eccleſiaſtical, were the 
work of her reign. She alſo kept her parliaments at 
a very awful . 4A : and in many particulars ſhe, at 
times, would carry the prerogative as high as her moſt 
arbitrary predeceſſors, It is true, ſhe very ſeldom ex- 
erted this prerogative, ſo as to oppreſs individuals ; but 
{till ſhe had it to exert: and therefore the felicity of 
her reign depended more on her. want of opportunity 
and inclination, than want of power, to play the tyrant. 
This is a high encomium on her merit; but at the ſame 
time it is ſufficient to ſhew, that theſe were not thoſe 
golden days of genuine liberty that we formerly were 
taught to believe: for, ſurely, the true liberty of the 


ſubje& conſiſts not ſo much in the gracious behaviour, 


as in the limited power, of the ſovereign. 

The great revolutions that had happened, in manners 
and in property, had paved the way, by imperceptible 
yet ſure degrees, for as great a revolution in govern- 
ment: yet, while that revolution was effecting, the 
crown . Ty: more arbitrary than ever, by the pro- 
greſs of thoſe very means which afterwards reduced its 
power. It is obvious to every obſerver, that, till the 
cloſe of the Lancaſtrian civil wars, the property and 
the power of the nation were chiefly divided between 
the king, the nobility, and the clergy, The commons 
were generally in a ſtate of great ignorance; their per- 
ſonal wealth, before the extenſion of trade, was com- 
paratively ſmall ; and the nature of their landed pro- 


perty was ſuch, as kept them in continual dependence 


upon their feodal lord, being uſually ſome powerful 
baron, ſome opulent abbey, or ſometimes the king him- 
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ſelf. Though a notion of general liberty had ſtrongly 
pervaded and animated the Whole conſtitution, yet the 
particular eng the natural equality, and per ſonal 
independence of individuals, were little regarded or 
thought of; nay even to aſſert them was treated as the 
height of ſedition and rebellion. Our anceſtors heard, 
with deteſtation and horror, thoſe ſentiments rudely 
delivered, and puſned to moſt abſurd extremes, by the 
violence of a Cade and a Tyler; which have ſince been 
applauded, with a zeal almoſt riſing to idolatry, when 
ſofrened and recommended. by the eloquence, the mo- 
deration, and the arguments of a Sidney, a Locke, and 
a Milton. - 
But when learning, by the invention of printing ard 
the progreſs of religious reformation, began to be uni- 
rerſatly diſſeminated ; when trade and navigation were 
| ſuddenly carried to an amazing extent, by the uſe of 
the compaſs and the confequent diſcavery of the Indies; 
the minds of men, thus enlightened by ſcience and en- 
larged by obſervation, and travel, began to entertajn a 
more juſt opinion of the dignity aud rights of mankind, 
An inundation of wealth flowed in upon the merchants, 
and middling rank; while the two great eſtates of the 
kingdom, which formerly had balanced the prerogative, 
the nobility and clergy, were greatly impoveriſhed-and 
. weakened. I he popiſn clergy, detected in their frauds 
and abuſes, expoſed to the reſentment of the populace, 
and {tripped of their lands and revenues, ſtood trem- 
bling ſor their very exiſteace, The nobles, enervated 
Þy the refinements of luxury, (which knowledge, foreign - 
travel, and the progreſs of the politer arts, are too apt 
ro introdnce with themſelves) and fired with diſdain at 
being rivalled in magnificence by the opulent citizens, 
fell into,enormons expenſes: to gratify which they were 
permitted, by the policy af the times, ts diſſipate their 
overgrown eſtates, and alienate their antient patrimonies. 
This gradually reduced their power and their influence 
within a very moderate hound: while the king, by the 
fpoil of the monaſteries and the great increaſe ofthe cuſ- 
toms, grew Nich, independent, and haughty : and the 
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commons were not yet ſenſible of the ſtrength they had 
acquired, nor urged to examine its extent by new bur- 
thens or oppre ſſtve taxations, during the fudden opus 
lence of the exchequer. Intent upon acquiring new 
riches, and happy in being freed from the infolence 
and tyranny of the orders more immediately above 
them, they never dreamed of oppoſing the prerogative, 
to which they had been ſo little aceuſtomed; much tefs 
of taking the lead in oppoſition, to which by their 
weight and their property they were now entitled. The 
latter years of Henry the eighth were therefore the times 
of the greateſt deſpotiſm, that have been known in this 
(land fince the death of William the Norman: the 
prerogative, as it then ſtood by common law, (and 
much inore when extended by act of parliament) being 
too large to be endured in a land of liberty, | 
Queen Elizabeth, and the intermediate princes of 
the Tudor line, had almoſt the ſame legal powers, 
and ſometimes exerted them as roughly, as their father 
king Henry the eighth. But the critical fituation of that 
| princeſs with regard to her legitimacy, her religion, 
her enmity with Spain, and her jealouſy of the queen 
of Scots, occaſioned greater caution in her conduct. 
She probably, or her able adviſers, had ' penetration 
enough to diſcern how the power of the kingdom had 
gradually ſhifred its channe!, and wiſdom enough not 
to provoke the commons to diſcover and feel their 
ſtrength. She therefore drew a veil over the odious 
part of - prerogative ; which was never wantonly 
thrown aſide, but only to anſwer ſome important pur- 
poſe: and, though the royal treaſury no longer over- 
flowed with the wealth of the clergy, which had been 
all granted out, and had contributed to enrich the 
people, the aſked for ſupplies with ſuch moderation, 
and managed them with ſo much economy, that the 
eanmons were happy in obliging her. Such, in ſhorr, 
were her circumſtances, her neceſſities, her wiſdom, 
and her good diſpofirion, that never did a prince fo 
long and ſo entirely, for the ſpace of half a century 
together, reign in the affections of the people, 


436 x Pm 0k £105: Book IV 


On the acceſſion of king James I. no new degree f 
royal power was added to, or exereiſed, by him; but 
ſuch a ſceptre was too weighty to be wielded by ſuch 
a hand. The unreaſenable and imprudent exertion. of 
what was then deemed to be prerogative, upon trivial 
and unworthy occaſions, and 8 of a more ab- 
ſolute power inherent, in the kingly office than had ever 
been carried into practice, ſoon awakened the ſleeping 
lion, The people beard with aſtoniſhuent doctrines. 
preached from the throne and the pulpit, ſubyerſive of 
liberty and property, and all the natural rights of hu- 
manity, They examined into the divinity of this claim, 
and found it weakly and fallaciouſſy ſupported : and 
common reaſon aſſured them, that, if it were of human 
origin, no conſtitution could eſtabliſh it without power 
of revocation, no precedent could ſanQify, no CET | 
of time could confirm it. The leaders felt the pulſe of 
the nation, and found they had ability, as well as in- 
elination to reſiſt it: and accordingly reſiſted and op- 
poſed it, whenever the puſillanimous temper of the 
reigning monarch had courage to put it to the trial; 
and they gained ſome little victories in the caſes of con- 
cealments, monopolies, and the diſpenſing power. In 
the mean time, very little was done for the improve- 
ment of private juſtice, except the abolition of ſanctua- 
ries; and the extenſion of the bankrupt laws, the limi- 
tation of ſuits and actions, and the regulating of infor- 
mations upon penal ſtatutes, For I cannot claſs the 
laws againft witchcraft and conjuration under the head 
of improvements ; nor did the diſpute between lord El- 
leſmere and fir Edward Coke, concerning the powers, 
of the court of chancery, tend much to the advance- 
ment of juſtice. » 

Indeed when Charles the firſt ſucceeded to the crown 
of his father, and attempted to revive ſome enormities, 
which had been dormant in the reigr: of ting James, | 
the loans and benevolences extorted from the ſubject, 
the arbitrary impriſonments for refuſal, the exertion 
of martial law in time of peace, and other domeſtic 
grievances, clouded the morning of that miſguided 
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ages reign; which, though the'noon of it began a 
ele to brighten, at laſt went down in blood, and left 

the whole kingdom in darkneſs. It muſt be acknow- 
ledged that, by the petition of right, enacted to abo- 
liſh theſe encroachments, the Engliſh conſtitution re- 
cerved great alteration and improvement. But there 
ſill remained the latent power of the foreſt laws, which 
the crown moſt unſeaſonably revived-. The legal juriſ- 
diction of the ſtar- chamber and high commiſſioned 
courts was alſo extremely great; though their uſurped 

authority was ſtill greater; And, if we add to theſe 

the diſuſe of parliaments, the ill- timed zeal and de- 

ſpotie proceedings of the eccleſiaſtical goverhors in mat- 
ters of mere indifference, together with the arbitrary 

lüevies of tonnage and poundage, ſhip money, and other 
projects, we may ſee grounds moſt amply ſufficient for 
ſecking redreſs in a legal conſtitutional way. This re- 
dreſs, when ſought, was alſo conſtitutionally given: 
for all theſe oppreſſions were actually aboliſhed by the 
king in parliament, before the rebellion broke out, by 
the ſeveral ſtatutes for triennial parliaments, for abo- 
liſhing the ſtar chamber and high commiſſion courts, 
for 5 the extent of foreſts and ſoreſt- laws, 
for renouncing ſhip-money, and other exactions, and 
for giving up the prerogative of knighting the kings 
tenants in capite in conſequence of their feodal tenures: 
though it muſt be acknowledged that theſe conceſſions 
were not made with ſo good a grace, as to conciliate 
the confidence of the people, Unfortunately, either 
by his own miſmanagement, or by the arts of his ene- 
mies, the king had loſt the reputation of ſincerity 
which is the greateſt unhappineſs that can befal a prince. 
Though he formerly had ftrained his Lr rn not 
only beyond what the genius of the prefent times would 
bear, but alſo beyond the examples of former ages, he 
had now conſented to reduce it to a lower ebb'than was 
conſiſtent with monarchical government. A conduct fo 
oppoſite to his temper and principles, joined with ſome 
raſh actions and unguarded expreſſions, made the peo- 
ple ſuſpect that this condeſcenſion was merely tempo- 
rary. Fluſhed therefore with the ſucceſs they had 
gained, fired with reſentment ſor paſt oppreſſions, and 
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and dreading the conſequences. if the king ſhould rer 
gain his power, the; popular leaders (who in all ages 
haue called themſelves the people) began to grow into, 
lent and ungovernable: their ipſolence ſoon. rendered 
them deſperate : and deſpair at length: ſorced them to 
join with a ſet of military hypacrites- and: enthuſiaſts, 
who overturned the church and: monarchy, and pro. 
ceeded with deliberate ſolenwity- to the trial aud mur- 
der of the ſovereign. . ge. 
I paſs by the crude and abortive ſchemes. for amend - 
ing the laws in the times of conſyhon which followed; 
the moſt promiſing and ſenſible whereof (ſuch; as. the 
eſtabliſhment of new trials, the abolition ot feadal. te- 
nures, the act of navigation, and ſame otbert) were - 
adopted in the | E 1 
Fiſth period, which I am next to mention, vix. 

alter the reſtoration. of king Charles II. hnmediagely 
upon which, the principal remaining grievances, the 
doctrine and conſequences of military tenures, were 
taken; away and aboliſhed, except in the inſtance of 
corruption of inheritable blood, upon attainder of trea- 
ſon aud ſelony. And though the monarch, in whaſe 
gorſon the royal governmant was reſtored, and xith ĩt 
our, antient conſtitution, deſerves na commendation: 
from poſterity, yet in his reign, (wicked, ſanguinary, 
and turbulent as it was) the concurrence of happy cir- 
eumitznces was ſuch, that from. thence we may date 
not only the re-eſtabliſhnent of our church and mo- 
narchy, but alſo the complete reſtitution of Englith 
liberty, for the fiſh time, ſinee its total abolition at the 
conqueit. For therein, not only thoſe ſlaviſh tenures, 
the 2 of foreign dominion, with all their oppreſ- 
five appendages, were removed from incumbering the 
eltates of the ſubject; but alſo an additional ſecurity of 
his perſon from impriſonment was obtained, by that 
great byTwark. of our conſtitution, the abeas corpus 
act. Theſe two ſtatutes with regard to our property 
and perſons, form a. fecond magna carta, as. beneficial 
and effectual as that of Runing Mead. That only 
pruned the luxuriances c the feads! ſy ſtein; but the 
ſtature of Charles the ſecond ext rpated all its ſla veries; 


R 
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flaveries-; except: perhaps in copyhold tenure; and 
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there alſo they are now in great meaſure enervated by 


gradual cuſtom, and the interpoſition of our cqurts of 
juſtice. Magna carta only; in general terms, declared, 
that no man ſhall be — — contrary the law: 
the habgas corpus act points him out effectual means, as 
well to releaſe himſelf, though committed even by the 
king in council, as to puniſh all thoſe, who ſhall thus 
unconſtiturionally miſuſe him. | ts Paws 
To theſe I may add the abolition of the prerogatives 
of purveyance and pre-emption ; the ſtatute for hold- 
ing triennial parliaments; the teſt and corporation 
ace, which ſecure both our civil and religious liberties; 
the abolition of the writ de Aeretico comburengo ; the 
ſtatute of frauds and perjuries, a great and neceſſary 

ſecurity to private property; the ſtatute for diſtribu. | 
tion of inteſtates eſtares ; and that of amendments and 
jeoſails, which cut off thoſe ſuperfluous niceties which 
ſo long had diſgraced our courts ; together with many” 
other wholeſome ads that were paſſed in this reign, for 
the bene fit of navigation and the improvement of fo-. 


reign commerce: and the whole, when we likewiſe 


confider the freedom ſrom taxes and armies which the 
ſubje& then enjoyed, will be ſufficient to demonſtrate 
this truth, that the conſtitution of England had ar- 
* rived to its full vigour, and the true balance between 
liberty and prerogative was happily eſtabliſhed by 
au, in the reign of king Charles the ſecond.” _ 

le is far from my intention to palliate ox defend many 
very iniquitous proceedings, contrary. 10 all lau, in that 
reign, through the artifce of wicked politicians, both 
in and out of employment. What ſeems inconteſtable 
is this; that by the Jaw , as it then ſtood, (notwith- 
ſtanding ſome invidious, nay dangerous, branches of 
the prerogative have ſince been lopped off, and the 


m The point of time at which I would chuſe to fix this «bro. 
retical pet fection of our public law, is the year 1679 ; after the 
babeas corpus act was paſſed, and that for licenſing the prels had 
expired ; though the years which immediately followed it wete 
ti mes of great practical oppreſſion. 8 N 
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reſt more clearly defined} the people had as large a 
22 of real liberty, as is conſiſtent with a ſtate of 
ociety; and ſufficient power, reſiding in their .] 
hands, to aſſert and preſerve that liberty, if invaded by - 
the royal prerogative, For which I need but appeal to 
the memorable cataſtrophe of the next reign. For 
when king Charles's deluded brother attempted to en- 
ſlave the nation, he ſound. it was beyond his power: 
the people both could, and did, reſiſt him; and, in- 
conſequence of ſuch reſiſtance, obfiged him to quit his 
enterprize and his throne together. Which introduces 
us to the laſt period of our legal hiſtory ; wi. 

VI. From the revolution in 1688 to the preſent - 
time. In this period many laws have paſſed; as 
the bill of rights, the toleration act, the act of ſettle- 
ment with its conditions, the act ſor uniting England 
with Scotland, and {ome others: which have aſſerted 
our liberties in more clear and einphatical terms; have 
regulated the ſucceſſion of the crown by parliament, 
as the exigences of religious and civil freedom required; 
ha ve e e and exemplißed, the doctrine of re- 
ſiſtance, when the executive magiſtrate endeavours to 
ſubvert the conſtitution ; have maintained the ſuperio- 
rity of the laws above the king, by pronouncing his diſ- 
penſing power to be illegal ; have indulged tender 
conſciences with every religious liberty, conſiſtent with 
the ſafety of the ſtate; have eſtabliſhed triennial, 
ſince turned into ſeptennial, elections of members to ſerve 
in parliament; have excluded certain officers from the 
houſe of commons: have reſtrained the king's pardon 
from obſtructing parliamentary impeachments ; have 
imparted to all the Jords an equal right of trying their 
 fellow-peers ; have tegulated trials for high treaſon ; 
have affarded our nie a hope that corruption of 
blood may one day be aboliſhed and forgotten; have 
(by the deſire of his preſent majeſty) ſet bounds to the 
civil liſt, and placed the adminiſtration of that revenue 
in hands that are accountable to parliament; and have 
(by the like deſire) made the judges completely inde- 
endent of the king, his miniſters, and his ſucceſſors. 
er, though theſe proviſions have, in appearance and 
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noaiina}ly, reduced the ſtrength of the executive power 
to a much lower ebb than in the preceding period If 


on the other hand we throw into the - oppoſite ſcale 


(what perhaps the immoderate reduction of the antient 
prerogative may have rendered in {ome degree neceſ- 
ſary) the vaſt acquiſition of force, ariſing from the riot- 
act, and the annual expedence of a ſtanding army; 
and the vaſt acquiſition of perſonal attaehment, ariſing 
from the magnitude of the national debt, and the man- 
ner of levying thoſe yearly millions chat are appropri- 
ated to pay the intereſt; we ſhall find that the erown 
has, n imperceptibly, gained almoſt as much 
in influence, as it has apparently loſt in prerogative, _ 
The chief alterations of moment, (for the time would 
fail me to deſcend to minutiae) in the adminiſtration of 
private juſlice during this period, are the ſolemn recog- 
nition.of the law of nations with reſpect to the rights 
of embaſſadors: the cutting off, by the ſtatute ſor the 
amendment of the law, a vaſt number of excreſcences, 
that in proceſs of time had ſprung out of the practices 


part of it: the protection of corporate rights by the 


improvements in writs of mandamus, and informations 
in nature of quo warrante : the regulations of trials by 
jury, and the admitting witneſſes for priſoners upon 
vath ; the farther reſtraints upon alienation of lands in 
mortmain ; the annihilation of the terrible judgment of 
peine fort et dure the extenſion of the benefit of clergy, 

by, aboliſhing the pedantic criterion of reading : Jo 


counterbalance to this mercy, by the vaſt increaſe of . 
capital puniſhment ; the new and effeQual methods for 


the ſpeedy recovery of rents: the improvements which 
have been made in ejectments for the trying of titles: 
the introduction and eſtabliſhment of paper credit, by 
indorfements upon bills and notes, which bare ſthewn 
the legal poſſibility and convenience (which our anceſ- 

tors ſo long doubted) of aſſigning a cloſe in action: the 
tranſlation of all legal proceedings into the Englith lan- 

uage: the erection of courts Heonſcienes for reco- 
vering ſmall debts, and (which is much the better plan) 
the reformation of county courts : the great ſyſtem of 

narine juriſprudence, of which the foundations haye 
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century, F 5 
Thus therefore, for the amuſement and inſtruction 
of the ſtudent, I have endeavoured to delineate 
ſome rude outlines of a, plan, for the hiſtory of our 
laws and liberties; from their firſt riſe, and gradual 
progreſs, among our Britiſh and Saxon anceſtors, till 
their total eclipſe at the Norman conqueſt ; from which 
they have gradually. emerged, and riſen to the perfec- 
tion they, now enjoy, at different periods of time, 
We have ſeen, in the courſe of our inquiries, in this 
and the ſarmer volumes, that the fundamental maxims 
and rules of the law, which regard the rights of per- 
ſons, and. the, rights. of, things, the private injuries that 
may be offered to both, and the crimes which affect 
the public, have been and are every day improving, 
and are now fraught with the accumulated wiſdom o* 
ages: that the forins of adminittering juſtice came to 
perfection under Edward the firft ; and have not been, 
much varied, nor always for the better, ſince: that 
our religious liberties were ſully eſtabliſhed at the re- 
ſormation: but that the recovery of our civil and po- 
litical liberties was a work of longer time; they not 
being thoroughly aud completely regained, till af. 
ter the reſtoration of King Charles, nor fully 
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and explicitly acknowledged and defined, till the zra | | 


of the happy revolution. Of a conſtitution ſo wiſely 
contrived, ſo ſtrongly raiſed, and ſo highly finiſhed, 
it is hard to ſpeak with that praiſe, which is juſtly and 
ſeverely its due ;—the thorough and attentive contem- 


plation of it will furniſh its beſt panegyric. It hath been, 


the endeavour of theſe commentaries, however the exe- 
cution may have ſucceeded, to examine its ſolid foun- 
dations, to mark out its extenſive plan, to explain the 
uſe and diſtribution of its parts, and from the harmo- 
nious concurrence of thoſe ſeveral parts to demonſtrate 
the elegant proportion of rhe 4-2 We bave taken 
eccaſion to admire at every turn the noble monuments 
of antient ſimplicity, and the more curious refinements 
of modern art. Nor have its faults been concealed 
from view; for faults it has, leſt we ſhould be tempted 
to think it of more than human ſtructure: defects, 
chiefly ariſing from the decays of time, or the rage of 
unſkilful improvements in later ages. To ſuſtain, to 
repair, to beautify this noble pile, is a charge intruſt- 
ed principally to the nobility, and ſuch gentlemen of 
the kingdom, as are delegated by their country to par- 


'Jiament. The protectien of THe LIBERTY of BRi- 


' TA1N is a duty which they owe to themſelves, who 
enjoy it; to their anceſtors, who tranſmitted it down / 
and to their poſterity, who will claim at their hands 


this, the beſt birthright, and nobleſt inheritance of 
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+ 1. ns of an Indifment and Conviftion Dt Moa- 
DER,, at tbe Ali ſes. 


Warwickiir 


| 'B* 17. AVMEMBERED, that at the sehen ot 


general ſeſſton of the lord the king 
of ye and ferminer holden at Warwick in and for the - 
ſaid county of Warwick, on Friday the twelfth day of © 
March in the ſecond year of the-reign of the lord George 
tye third, now king of Great Britain, before fir Michael 
' Foſter, knight, one of the juſtices of the ſaid lord the 
king aſſigned to hold pleas before the king himſelf, fir 
Edward Clive, knight, one of the juſtices of the ſaid 
lord the king, of his court of common bench, and others 
"their fellows, juſtices of the ſaid lord the king, aſſigned 


by letters patent of the ſaid lord the king, under his 


great ſeal. of Great Britain, made to them the aforeſaid Commiſ- 


| juſtices and others, and any two or more of them, ſion ot 


(whereof one of them the ſaid fir Michael Foſter and fir 
Edward Cliye, the ſaid lord the king would have to be 
one) to inquire (by the oath of good and lawful men of 
the county. aforeſaid, by whom the truth of the matter 
might be the better known, and by other ways, methods, 
and means, whereby they could. or might the better 
know, as well within liberties. as without) more fully 
the truth of all treaſons, miſpriſions of treaſons, inſur- 


rections, rebellions, counterfeitings, clippings, waſh - 


ings, falſe coinings, and other falſities of the monies of 
+, Great Britain, and of other kingdoms or dominions 
. whatſoever ; and of. all murders, felonies, manſlaugh- 
ters, killings, - burglaries, rapes of women, unlawful 
meetings and conventicles, unlawful uttering of words, 
unlawful aſſemblies, miſpriſions, confederacies, falſe al- 
legations, treſpaſſes, riots, routs, retentions, eſcapes, 
-. contempts, falſities, negligences, concealments, mainte 
! Nances, oppreſſions, champarties deceits, and all other 
- miſdeeds, offences, and injuries whatſoever, and alſo 


the acceſſories of the ſame, within the county aforeſaid, 


as well within liberties as without, by whomſoever and 
howſoever done, had, perpetrated, and committed, and 
- by whom, to whom, when, how, and in what manner; 
and of all other articles. and circumſtances in the ſaid 


————— 


oper and letters patent of the ſaid lord the king ſpecified.; the pre- 
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terminer, miles andtevety or any bf them howſoever concerning; 


$ﬆ-for this tie ö her- und Yetermine the ſafd trebſons 


and of the and other the premiſes, according to the law and euſtom 


peace. 


Grand 
jury. 


Indict - 
ment. 


of the realm of England; and alſo keepers of the peace, 


and juſtices of the ſaid lord the king affigned, to hear 
and determine drvers*-felentes, treſpaſſes, and other miſ- 
demeſnors committed within the county aforeſaid, by 
the oath of fir James Thomſon, baronet, Charles Roper, 
Henry Dawes, Peter Wilſon, Samuel Rogers, John Daw- 


- fon, - Jani6s Philips, Jon Mayo, Richatd Savage, Wil- 


liam Bell, James Morris, Daurence Hall, and Charles 


Carter, eſquires, good and lawful men of the county 


àſoteſad, then ant there impaneHdd,! ſworn, and charg- 
ed to inquire ſor the faid lord the kiug und for the body 


of 'theifaid county, it is prefented, that Peter Hunt, late 


of the pariſm of Lighthome in the ſaid county, gentle- 
man, not having the ſear of God before his eyes, but 
being moved and feduced by the inſtigation of the devil, 
on the fifth day of March in the ſecond year of the reign 
of the ſaid lord the Ring, At the pariſh of Lighthorne 
aforeſaid, with force ind arms, in and upon one Samuel 
Collins. in the peace of God and of the ſaid lord the king 
then and there being, 'feloniouſly, - wilfully, and of his 
maliee aſorethought, did make an aſſault; and that the 
ſaid Peter Hunt with a certain drawn fword, made of 


iron and Neel, of the value of five ſhillings, which he 


the ſaid Peter Hunt in his right hand then and there had 


and held, him the ſaid Semoel Collins, in and upon the 
leit ſide of the belly of him the ſaid Samuel Collins then 


and there feloniouſly, wilfolly, and of his malice afore - 
thought, did Rrike, thruſt, ſtab, and penetrate ; giving 


unto the ſaid Samuel Collins, then and there, with the 


ford dravyn as aforefaid, in and upon the left fide of 


the belly of him the ſaid Samuel Collins, one mortal _ 
ound of the' breadth of one inch, and the depth of nine 


inches ; of which ſaid mortal wound he the ſaid. Samuel 
Collins, at the pariſn of Lighthorne aforeſald in tlie ſald 
county of Warwick, from the ſaſd fifth day of March in 


the year aforefaid until tue ſeventh day of the ſame month 


in the ſame year, did languiſh, and languiſhing did live; 


oo which ſaid ſeventh day of March in the year aforeſald, 


the ſaid Samel-Collins,:at' the pariſh of Liglithorne afore- 


aid, in the county aforefaid, of the ſaid mortal wound 


did die ; and fo the jurors atoreſaid, upon their oath 
-#forefaid, do ſay, that the Laid Peter Hunt bim the ſald 
Samuel Collins, in manner and form aforeſaſd, feloni- 
ouſly, wilfully, and of his malice aforethought, did kill 


and murder, againſt the peace of the ſaid lord the'riow 


ing, his crown and diguity. Wars vron the ſheriff 


of the county uſoreſald is commanded,” that he'ofnit not 


. 


O 


Lad 
— 


— 
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for 3ny liberty in. his bailiwick, but that he take the ſaid: 
Peter Hunt, if he may be found in his bailiwick;-and ND 
him ſafely keep, to anſwer to the felony and murder _ 
whereof he ſlands indicted. Wu ien ſaid indictment Zeſſion of 
rkhe ſaid juſtices of the lord the king abovenamed after- Saol - deli- 
wards, to wit, at the delivery of the gaol of the ſaid Very. 
lord the king hotden at Warwick in and for the county 
aforeſaid, on Friday the fixth day of Auguſt in the ſaid 
ſecond year of tlie reign of the ſaid lord the king before 
the right honourable William lord Mansfield, chief juſ- 
tice of, the ſaid lord the king aſſigned to hold pleas be- 
fore the king himſelf, fir Sidney Strafford Smythe, 
knight, one of the barons of the exchequer of the ſaid 
lord the king, and others their fellows, juſtices of the 
{aid lord the king, affigned to deliver his ſaid gaol of the 
county aforeſaid of the priſoners therein being, by their 
proper hands to deliver here in court of record in farm 
of the law to be determined, Ax» ar TERWARDs, to 
wit, at the fame delivery of the gaol of the ſaid lord the © 
king of his county aforeſaid, on the ſaid Friday the ſixth 
day of Auguſt, in the ſaid ſecond year of the reign of 
che ſaid lord the king, befote the ſaid juſtices of the lord 
the king laſt abovenamed and others their fellows afore. 
ſaid, here cometh the ſaid Peter Hunt, under the cuſtody 
of William Browne, eſquire, ſheriff of the county afore- - 
ſaid, (in whoſe cuſtody in the gaol of the county afore- 
ſaid, for the cauſe aforeſaid, he had teen before com- 
mitted) being brought to the bar here in his proper per- 
ſon by the ſaid ſheriff, to whom he is hcre alſo commit- 
ted ; AN d forthwith being demanded concerning the 
premiſes in the ſaid indictment above ſpecified and charg- | 
ed upon him, how he will acquit himſelf thereof, he Plea; not 
ſaith, that he is not guilty thereof; and thereof for guilty, 
zood and evil he puts himſelf upon the country; Any _ 

John Blencowe, eſquire, clerk of the aſſiſes for the coun» Iſſue. 

ty aforeſaid, who proſecutes for the ſaid lord the king 

in this behalf, doth the like; Tazaxrone let a jury nie, 

thereupon here immediately come before the ſaid juſtices 

vf the lord the king laſt abovementioned, and others 

their fellows aforeſaid, of free and lawſul men of the 

neighbourhood of the ſaid pariſh of Lighthorne in the 

ounty of Warwick aforeſaid, by whom the truth of the. 

matter may be the better known, and who are not of 

Kin to the ſaid Peter Hunt, to recognize upon their oath, 

whether the Taid Peter Hunt be guilty of the felony and 

murder in the indictment aforeſaid above ſpecitice, or 

net guilty; becauſe as well the ſaid John Blencowe, 

who, preſecutes for the ſajd lard the king in this behalf, | 

2s the ſaid-Peter Hunt, have put themſelves upon the _ 

ſaid jury. And the jurors of the ſaid jury by the ſaid | 977 

teritf for this purpoſe impannelled and returned, to wit, 
Vor. IV. * | f | 


Arraign- 
ment, 


verdid; 
guilty of 
murder. 


Judg- 
ment of 
death, 


. 


Verdict; 
— not 
guilty of 
murder; 
guilty of 
man- 


Haug bter.“ 


— 


Clergy 
prayed. 
Judg- 
ment to 
be hurn- 


hand, and 


do liyerer! 
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David Williams, John Smith, Thomas Horne, Charles 
Nokes, Richard May, Walter Duke, Matthew Lion, 
James White, William Bates, Oliver Green, Bartholo- 
mew Naſh, and Henry Long, being called, come; who 
being elected, tried, and ſworn, to ſpeak the truth of 
and concerning the premiſes, upon their oath ſay, THAT 
the ſaid Peter Hunt is guilty of the felony and murder 
aforeſaid, on him above charged in the form aforeſaid, 
as by the indictment aforeſaid is above ſuppoſed againſt 


' him ; and that the ſaid Peter Hunt at the time of com- 
mitting the ſaid felony and murder, or at any time fince _ 
to this time, had not nor hath any goods chattels, lands 
or tenements, in the ſaid county of Warwick, or elſe- 


where, to the knowledge of the ſaid jurors, And upon 
this it is forthwith demanded of the ſaid Peter Hunt, if 
he hath or knoweth any thing to fay, wherefore the ſaid 
juſtices here ought not upon the premiſes and: verdict 
aforeſaid to proceed to judgment and execution againſt 
him: who nothing farther ſaith, unleſs as he before had 
ſaid. Wu RZ Vox, all and fingular the premiſes he- 
ing ſeen, and by the ſaid juſtices here fully underſtood, 
Ir is CONSIDERED by the court here, that the ſaid 
Peter Hunt be taken to the gaol of the ſaid lord the king 
of the ſaid county of Warwick from whence he came, 
and from thence to the place of execution on Monday 
now next enſuing, being the ninth day of this inſtant 
Auguit, and there be hanged by the neck until he be 
dead; and that afterwards his body be diſſected and ana- 
tomized, es. , 
S. 2. Cenviction of Manilaughter, bs 
upon their oath ſay, that the ſaid Peter 
Hunt is not guilty of the murder aforeſaid, above charg- 


ed upon him; but that the ſaid: Peter Hunt is guilty bf 


the felonious: Naying of the aforeſaid Samuel Collins; 
and that' he had not nor hath any goods or chattels, 
lands or:.tenement, at the time of the felony and man- 
Naughter aforeſaid, or ever afterwards to this time, to 


the knowlege of the ſaid jurors, And immediately it is 


demanded of the ſaid Peter Hunt, if he hath or know- 


eth any thing to ſay, wherefore the ſaid juſtices here 
. ought not upon the premiſes and verdi@ aforeſaid to 


proceed to judgment and execution againſt him: w#o 


- ſaith that hie is a clerk, and prayeth the benefit of clergy 
to be allowed him in this behalf, WuxRZUrom, all 
and fingolar the premiſes being ſeen, and by the ſaid _ 
* juſtices here fully underſtood; 1T 1s cons1DERED by 


the court here, that the ſaid Peter Hunt be burned in his 
left hand, and delivered, And immediately he is burn- 


ed in the ed in his left hand, and is delivered, according to the , 


form of the ſtatute. 


EST = „ 


F. 3. Entry of a Trial inſtanter in the Court of King s Beneb, 
upon a "collateral Die; ; and Rule w Court for Brecution 
thereon, 


Michaelmas term, in the ſixth year of the reign of 
king George the third. 


Kent: The King Tux ,yx150NER at the bar 

. againſt. _ being brought into this court 

Thomas Rogers. ) in cuſtody of the ſheriff of 
„ the county of Suſſex, by virtue of his majeſty s writ of 
Labeas corpus, 1 T 1s ORDERED that the ſaid writ and the Habeas 
return thereto be filed. Anp it appearing by a certain corpus. 
record of. attainder, which-hath- been removed into this Record of 
court by bis majeſty's writ of. certiarari, that the priſoner attainder 
at the bar ſtands. attainted, by. the name of Thomas read; 
Rogers, of felony for a robbery on. the. highway, and the ſor felony 
faid -priſoner at the bar. having heard the record of the and rob. 
ſaid attainder now read to him, is now. aſked, by the bery. 
court here, what he hath to fay for himſelf, why the Priſoner 
court here ſhould not proceed to award execution againſt aſked 
him upon the ſaid attainder, Hs for plea ſaith, that he what he 
is not the ſame Thomas Royers in the ſaid record of at- can ſay in 
tainder named, and againſt whom judgment was pro- bar of ex- 
nounced : and this he is ready to yeriſy and prove, Cc, ecution. 
To which ſaid. plea: the henourable Charles Yorke, Plea; not 
| Eſquire, attorney- -gtneral of our preſent ſavereign lord the ſame 
the king, who for our ſaid lord the king in this behalf perſon, 
proſecuteth, being now preſent here in court, and hav- Replica» 
ing heard what the ſaid priſoner at the bar hath now tion, 
alleged, for our ſaid lord the king by way of reply faith, averring 
that che ſaid priſoner now .here at the bar is the ſaid that he is, 
Thomas Rogers in the ſaid record of attainder named, 
and againſt whom judgment was pronounced as by lg Iſſue 
ſaid ; and, this he prayeth may be inquired into by the joined. 
country; and the ſaid priſoner at the bar doth the like; Yenire a- 
Tuxazyonz let a jury in this Lehalf immediately come warded 
here into court, by whom the truth of the matter will inflaniers 
be the better known, and who have no affinity to the 
ſaid priſoner, to try upon their oath, whether the ſaid 
priſoner at the bar be the ſame Thomas Rogers in the 
laid record of attainder named, and againſt whom judg- 
ment was ſo pronounced as atoreſaic, or not: becauſe 
as well the ſaid Charles Yorke, eſquire, attorney-general 
of our ſaid lord the king, who for qur ſaid lord the king 
in this bebalf proſecutes, as the ſaid priſoner at the bar, 
have put themſelves in this bel.alf upon the ſaid j jury. 
AnD immediately thereupon the ſaid jury come here into 
court; and being elected, tried, and ſworn to ſpeak Jury 
the truth touching and concerning the premiſes aforeſaid, fovo Do 
and having heard the ſaid record read to them, do ſay 
upon their oath, that the ſaid 1 at the bar is the 
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Verdict; ſame Thomas Rogers in the ſaid record of attainder 
that he is named, and againſt whom judgment was ſo pronounced 
the ſame, as aforeſaid, in manner and form as the ſaid attorney- 
general hath by his faid replication to the ſaid plea- of 
the ſaid priſoner now here at their bar alleged. Ax p 
nxTREUPON the ſaid attorney- general on behalf of our 
4 _  faid lord the king now prayeth, that the ceurt here 
RT would proceed to award execution againſt him the ſaid 
| Thomas Rogers upon the ſaid attainder. Wu zZ vrox, 
Award of all and ſingular the premiſes being now ſeen and fully 
execy- underſtood by the court here, 11 18 ODE by the 
tion. court here, that execution be done upon the faid pri- 
ſoner at the bar for the ſaid felony in purſuance of the 
'faid judgment, according to due form of law: And 
it is laſtly ordered, that he the ſaid Thomas Rogers, the 
-priſoner at the'bar, be now committed to the cuſtody of 
the ſheriff of the county of Kent (now alſo preſent here 
in court) for the purpoſe aforeſaid ; and that the ſaid 
ſimeriff of Kent do execution upon the ſaid defendant 
the priſoner at the bar for the ſaid felony, in purſuance 
ot the ſaid judgment, according to due form of law. 
On the motion of Mr. Attorney-General. 
; | | By the Court, 


« * * * _ \ _ = * Ka - 
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3. 4. Warrant of Execution on Judges: of Death at the 
, general Gaok-delivery in London and 'Middicſox. ' 


and to the ſheriff of the county of Middlefex ; 
Middleſex ) and to the keeper of his majefty's gaol of 
Newgate. | | 5 
Wu rx rt at the ſeſſion of gaol delivery of Newgate, 
for the city of London and county of Middleſex, holden 
at Juſtice Hall in the Old Bailey, on the nineteenth day 
of October laſt, Patrick Mahony, Roger Jones, Charles 
King, and Mary Smith, received ſentence of death for 
the reſpective offences in their ſeveral indictments men- | 
tioned ; Now Ir 1s HEREBY 'ORDERE'D, that execu- | 
tion of tlie ſaid ſentence be made and done upon them | 
the ſaid Patrick Mahony and Roger Jones, on Wedneſ- _ | 
day the ninth day of this inftant month of November. 
at the uſual place of execution. Ax it is his Majeſty's 
command, that execution of the ſaid fentence upon 
them the ſaid Charles King and Mary Smith be reſpited, 
until his majeſty's pleafure touching them be farther 
known, 


© London 9 7 the Theriffs of the city of London ; and 


Grvzn under my hand and ſeal this fourth day 
of November, one thouſand feven hundred and 
ſixty-eight, a 

| James Eyre, Recorder, L. S. 


\ 


APPEND 1x 


J. 3 Writ of Execution upon a Judgment of Murder, before 


the King in Parliament, 


GEORGE the ſecond, by the grace of God of Great 


Britain, France, and Ireland king, defender of the faith, 
and ſo forth, to the ſheriffs of London and ſheriffs of 
Middleſex, greeting. Wuzxrxas Lawrence earl Ferrers, 
viſcount Tamworth, hath been indicted of felony and 
murder by him done and committed, which faid indiQ. 


ment hath been certified before us in our preſent parlia- 


ment; and the ſaid Lawrence earl Ferrers, viſcount 
Tamworth, hath been thereupon arraigned, and upon 
ſuch arraignment hath pleaded not guilty ; and the ſaid 


Lawrence earl Ferrers, viſcount Tamworth,. hath before 


us in our ſaid parliament been tried,. and in due form of 
law convicted thereof; and whereas judgment: hath been 
given in our ſaid Parliament, that the ſaid Lawrence earl 
Ferrers,. viſcount Tamworth, ſhall be hanged by the 
neck till he is dead, and that his body be diſſected and 
anatomized, the execution of which judgment. yet re- 


maineth to be done: Ws require, and by theſe preſents 


ſtiictly command you, that upon Monday the fifth day 


of May inſtant, between the hours of nine in the morn- 


ing and one in the afternoon of the ſame day, him the 


ſaid Lawrence earl Ferrers, viſcount Tamworth, witl:- 


out the gate of our tower of London (to you then and 


there to be delivered, as by another writ to the lieutenant 


of our tower of London or to his deputy direted, we 
have commanded) into your cuſtody.you then and there 
receive; and him, in your cuſtody ſo being, you forth< 
with convey to the accuſtomed place. of execution at 
Tyburn; and that you do cauſe execution to be. done 
upon the ſaid Lawrence earl Ferrers, vitcount: Tam- 
worth, in your cuſtody ſo being, in all things according 


ta the ſaid judgment, And this you are by no means to 


omit, at your peril, WI TNESs purſelf at Weſtminſter 
the ſecond day of May, in the thirty-third year of our 


Yorke and Yoke, 


"THE END 
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IP The large numerals dome the volumes , the ler. 
tir apes of the commentaries; and the ſmall ay 
„ 1 


A. 
8 of nn ut. 
168. 
e Iv. 


— - nuſance. III. 5. 
—— vi, count, or 
ſuit, III. 302. 
, plea in. UI. 302. 
IV. 33 


34+ 
Abbey-lands, II. 32. IV. 21 . 
— „ moleſti 5 their 
poſſeſſors. IV. 116. 
Abbots: I. 155. 
Abbreviations. III. 323. 
Abdi cation. I. 212. IV. 78. 
Abduction of child. III. 3 
heireſs, IV. 208. 
ward, III. 139. 
—— cc, III. 139, 
women, I. 443. 
or kidnapping, IV. 


219. 
Perc. {FL good, ſecurity for, 
IV. 251. 256. 
Abeyance, II. 107. 
Abigei. IV. 239. 
Abjuration, oath of, I. 368. 
— of the realm, IV. 
56. 124. 332. 377. 
Abſolute power of the crown. 
5 I, 250, 


Fl 


ches, II. 389. 
rights _ nw, J. 
123. 


Abſtract of a Gas; I. e 

Accedas ad curiam, IId. 34. 

Acceptance of bills, Ii. 468. 

Acceſſion, property by, rs 
404. 

Acceſſories, IV, 35. 

— — before the fat, 
IV. 36. | 

— — when to be tried, 
Iv. 323. 

Accidents, where relievcd a- 
gainft, III. 431. ['. 
Accomplices, ps . 

330, 331. . 
Accord, III. 15. 
Account books, 
dence, III. 368. > 
cotniaable in equity, 
III. 437. 


when evi- 


2 writ of, III. 164; 


Accroaching royal powny W. 
76. 
At etiam, III. 288. xviii. 


Act of bankruptcy, III. 477. 


m— grace, how pars; I, 


134. 
— — When pleaded, 
TV. 396. 
— parliament, I, 85. 
— 5 diſobedi· 


ence to, IV. 112. 


„ 


Act of parliament, how made, 
I. 181. 


— , its antient 
form, I. 182. | 
— —— power, 1. 
186. 


K — —,, private, © 


86. II. 344. 
| | public, I, 


85. i 
— , hen bind- 
. ing on the crown, . 261. 
Action at law, III. 116. 
, cbeſe in, II. 397 
ex contractu. III. 117, 
delicto, III. 117. 
— feodal, III. 117. 
—— mixed, III. 118, 
- perſonal, III. 117. 
 —— plea to, III. 303. 
property in, II. 396. 
real, III. 7. 
_ right of poſſeſſion, IT. 
T9 | 
Additions, I. 407, 1II. . 
IV. 305. 334. 


| Adherence to the king? s ene-" 


mies. IV. 82. 


Adjoining county, trial i in, III. 


383. 
3 of parliament, 
I. 187. 


. of dower; H. 5 


136. III. 183. 
paſture, III. 
238. 


— II. 489. 

cum tefiamento 
Annexe. II. 504. 

— — Bonis Non. u. 


506. 4 1 
San ab ſentia. 


2 


— 


II. 503. 
—.— — A inore actate. II. 
8. | 
— limited or ſpe- 
Cial, II. 506. 


Adininifiracr, II, 496, w. 
_— 


Admiralty cauſes, III. 106. 
„court of, III. 99. 


— 


IV. 268. 


-Admiſſion of a clerk. J. 390. 


Ad mittance to copyholds, II. 


370 
Admittendum clericum, writ, ad, 


III. 250. 
Ad guad damnum, Writ of, It, 
271, 
Advertifing for . ſtolen goods, 
IV, 29 


34- 
* Adultery, I. 441. III. 139. IV. 


64, 65. 191. 

Advocate, III. 26. 

Ad vocatus fiſci. III. 27. 

Advowſon, II. 21. IV. 426. 

Aequitas ou legem, II. 330. 
II. 4 

Ae, challenge propter, in. 
363. IV. 352 

Aer of 7 


. III 304. 
Affinity, I. 434. 


Affirmance of juadgments, m. 


411. | 
Adﬀray, IV: 145. 
Age, action Weng by, 11. 
300. : 


— vonſent to marriage; 


I. 436. b 

perſons, bow reckon. 

ed, I. 463. IV. 22. | 

Aggregate corporation, I. 46g. 
fund. 1333 

Agiſtment, II. 452. 

Agnati, II. 235. 

Agnus Dei, &c. IV. 7. * 

Agriculture, its — II. 7. 

Aid - prayer, III. goo 

Aids, feodal, II. 63. 86. IV. 


411. 
„parliamentary, I. 308. 
Air, righe to, II. 144. 5 
Albinatus Jus, I. 372. 374. 
Alderman, I. 116. 
Alderney, iſland of, I. W 
eee To 77 E 


1 . 


Alfred, his dome-book. I. 64. 
IV. 411. 
I TOY III. 283. xv. IV. 


8 II. 287, 
fine for, II. 71. Iv. 


1  forſeiture by, II. 


418. 


_ 26s, - 

Alien priories, i. 386. IV. 113. 

Aliens, I. 366. 371. II. 249. 
274. 293. IV. 111. 

duty, I. 315. 31). 372. 


374» 
Alimony, 1. 441. 1114. 


Allegation, III. 100. 

Allegiance, I. 366. IV. 74. 

— local, I. 370. 

—, natural, I. 369. 

—., oath of, J. 367. 
IV. 273. 


uu. 216. | WER 
— withdrawing from, 


- refuſing it, 


Iv. 87. 
Allodial property. II. 47. 60. 
Allodium, 11, 105, | 
Allowance of franchiſe, III. 

263. 

407, 402. 
writs my error, 
IV, 392. 


— — bankrupt, II. 


483. © |; 
Alluvion, I, 261, 
Almanac, its authority, III. 


3 
Alteration of deeds, II. 308. 
Amended bill in equity, III. 
| 8, 


<4 
Amendments at law, III. 407. 
IV. 439 

Amercement, II. xix. III. 276, 
III. v. vi. Xxiv. 


29. 423. 
— — tio for, III. 


159. x 
American colonies, I, 107, 


Anceſtor, II. 209. 

Anceſtors, how numerous, II. 
203. 

Anceſtrel actions, III. 186. 
Animals, larceny of, IV. 245 

———, property in. II. 5. 

Animus furandi. IV. 230, 232. 

revertendi, II. 392. 

Annual parliaments, l. 153. 

Annuities, II. 40. | 

for lives, II. 461. 

Ig et baculum, inveſtiture 
per. IJ. 378. 

Annus Ju 305 1. 456, 

Anſwer in chancery, III. 446. 

upon oath III. 100. 


Antient N 286. II. 


99. 

Apoſtacy, IV. 43. 
Apparel, exceſs in, IV. 171. 
Apparent heir, II. 208, 
— — night of poſſeſſion, 

II. 196. 
Appeal by r 
how differing. 
writ of error, III. 55 


— of arſon. IV. 314. 
ne e TY". 314. 5 | 
felony, IV. 314- 


w—_— ny, V4. 
—— mayhem; IV. 314. 
c—_—— apc, IV. 3 14. 
— —xreaſon, IV. 314. 
— proſecution 'by, IV. 


312, 424. 4 
— 0 parliament, TI. 


IV. 
4217. 
Appearance to actions, III. 


290. | 
Appearance-day of the term, 
or return, III. 278. 


"RAE, 


Rome, 


115, 


Appellee on approvement, I IV. 
xXVie V. 


330. 
Appendant, advo w ſon, II. 22. 


—— com, II. 233. 
Appointment to charitable 


uſes. II. $79: 


1 © I 


. commiſſion of, . 


III. 262. 
Apprentice. on, duty on, I, 

324. 
Apprentices, I. 426, 427. IV. 
SM 

Apprenticii ad legent. III. 27. 
Appropriations, I. 384. 
Approvement in felony and 

treaſon, IV. 329. 
— of commons, II. 

34. III. 240. 
Approvers, IV. 329. ; 
-, compelling.priſon- 

ers to become, IV. 128. 
Appurtenant, common, II. 33. 
Arbitrary conſecrations of 

tithes, I. 1180 H. 26. 
Arbitration, III. 16. 
Archbiſhop, I. 155, 377. 
ebe 383. 
„ his yu 


II. 
64. 
Archdexconry, 1. 112. 
Arches court, III 64. 
dean of, III. 68. 
Areopagus, court of, III. 365. 
IV. 169. 348. 
Ariſtocracy, I. 49. 
Armed, being 28 TY; 
149. 
Armies, I. 262. 5 
— ſtanding, I. 414. w. 
419.439. 441. 
| 2 enſigns, n. 428. III. 
1 
. Ec. embezzling the 
king W 
, ſtatute of. I. 411. 


Arms and ammunition, ex- 


porting them, I. 265. 
—. richt N Went, 1, 


143 
enter Iv. 322, _ 


3 24. 
Array, — to, in. 355 
IV. 352. 
, commiſſicn-of, I. 411. 


no? of judgment, II. 393. 


i. IV. 375. 
perſons, Iz. 288, IV. 


289. 


ſeamen and ſoldiers, 
4. 421. 
Arſon, IV. 220, 372 
——, appeal of IV. 314. 
Articles of the navy, I. 420. 

- war, I. 415. 
Artificers, I. 407. 

— — . reſiding abroad, IV. 


160. 


, tranſporting them, 
IV. 160, N 
As, Roms diviſions of, . 


2. 
Afcerdents cod” ans in- 
heriting, II. % %%/j% ſfd 


Afportation, IV. 231. 

Aſſault, III. 120. Iv. 145. 
216. 

, Coſts in aRtions For, 

III. 400. | 


Aſſembly of eſtates, 1. 147 


— ! riotous | or unlawe 
ful, IV. 146. 
Ages patris, dower ex, U. 


Aieliments, 1. 312. 
Aſſets, II. 510. 5 
by defcent, or real. . 


* 


244. 302. 349. ; 
—— peifonal, H 51. 
Aſſignees of ORs Hit . 

430, | 


Aſlignment cf banurupts et- 


ſecis, II. 485. 
— — wy in action, H. 
442. F 
— dower, n. 13 
— errors, III. 3 of 
- eſtate, II 36. 
- - revecfions, " 152, 
Afiens, II. 289. 5 


Ai, certificate of, Mags 


© commit hon oi, li. 60. 
IV. 269. 424. 4 
— court ef, III. 98, 


IN D EI X. 
5 Attordey- general, III. 27. 


ee. general, I. 138. | 
— . grand, in. 341. 351. v. 
IV. 42 
—— juſtice of, III. 59 IV. 
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quem —-, killing them, 
. Iv; 84. | 7 pe 

— ., of arms, | 41 1. II. 

e e bread, hreaking, IV. 
159. ; 

—=, rent of, II. 42. 

— rurned into a jury, III. 


403. 


422. 
Aſſociation, writ of, III. 60. 
Aſumpfit, expreſs, III. 158. 
„implied, III. 159. 
Alſurances, common, II. 294. 
„ covenant for far- 
-"" oor; II. xi. 
Atheling, I. 199. 


„ writ of, III. 184 IV. 
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Attachment aa witneſſes, | 


{ I. 369. 
— for contempts,. IV. 


283, 


in chancery, III. 


443, 444 


— — in chancery, with 


f proclamations, III 444. 

— wit of, III. 280. 
xili. 

Attachments, court of, III. 71, 

Attainder, I. 251. IV. 380. 

pp tv, 1 

Attaint, brand jury in, III. 
351. 

, writ. of, III. 402. IV. 

3561. 

Attainted perſons, II 20. 

Iv. 380. 

Attempt to rob, IV. 242. 


Atteſtation of deeds, II. 307. 
i. iii. Xi, xii, 

deviſes, II. 376. 

Attorney at law, III. 25. 

, aQion againſt, 


Nl. 165. N 


-, fieal fiſh, IV. 235. 


—, information 
by, III. 261. 427. IV. 308. 
warrant of, to confeſs 
judgment, III. 397. 


Attornment, II. 72. 288. 290. 
Aubaine, droit de, I. 372. 


Audita ned. writ of, III. 
405. | 

Auditors in account, III. 164. 

Averium, II. 424. 

Averment, II. 309. 31 3! IV. 
340+ | 

Au gmentation of vicarages and 
curacies, 1, 388. | 

Aula regia, or regis, III. 38. IV. 
416 422. 

Aulnager, I. 275. 

Avowry, III. 150. 

Aurum reginae, I. 221. 

Auter Aroit, II. 177. 


Antrefoits acguit, IV. 335. 


attaint, IV. 336. 
convict, IV. 336. 
Auter vice, tenant, pur. II. 120. 


Authorities in law, I. 72. 


Award. III. 16. 
Aye, writ of, III. 186. 


B. 


Bachelor, knight, I. 404. 
Backing warrants, IV. 291. 


Bail, above, III. 290. 


———, below, III. 297. 
—, common, III. 287. 
, excepting to, III. 291. 


, exceſſive, I. 135. IV. 
297. 
„ in criminal caſes, IV. 

297» 


, error. III. 440* 
—, juſtifying or perfeQing, 
III. 297. 
—., refuſing, IV. 297. 
——, ſpecial. III. 287. xix. 


——, faking inſufficient, .IV. 


297+ 


——, to the action, III. 290. 


ne” tſhenft, III. 290. 


E N 5 E X. 


Bailable or not, who, IV. 297, 


. 
Bail- bond, III. 290. xix. 
Bailiffs, I. 345. 427 · 
— hundreds. I. 116. 


345. 
Bailiwick, I. 344. II. 38. 
Bailment, II. 395.451. 
Bail- piece, III. 291. 20. 
Ballot for jurors, III. 358. 
Balnearii, IV. 239. 
Baniſhment, 1. 137. IV. 377. 
401. 
Bank, I. 328. 
—. miſbehaviour of its ot 
cers, IV. 234. 
Bankrupt, II. 471. IV. 431. 
436. 
Bankrbprcy, II. 285. 471. 
, cognizance of, 
III. 428. 


— — — fraudulent, IV. 


8 knight, I. 403, 

Banns, I. 439. ä 

Bar of dower, II. 136. 

—-, plea in, III. 306. IV. 335. 
—_ | 

—-, trial at, III. 352, IV. 


351. 

Bargain and ſale of lands, II. 

338. ii. 

Den des aQion againſt, 
III. 165, 

Baron, I. 398. 

—— and feme, I. 433. 

Baronet, I. 403. 

Baronies, II. 62. 90. 

of biſhops, I. 156. 

Barretry, IV. 134. 

Barriſters, I. 23. III. 26. 

Baſe fees, II. 10g, 

»——— ſervices, II. 61. 

tenants, II. 148. 

Baſtard, I. 454. 

— ., adminiſtration to, II. 
50o5;r. 

, concealment of its 
death, IV. 198. 358. 


Baſtard eigne, Hu. 248. 


— capacity of, I. 4 58. 


——, maintenance of, , I 0 


457+ 
i puniſhment for having, 
* IV, 65. 
Bath, knight of the, I. 403. 


Battel, trial by, III. 337. ili. 


IV. 346. 418. 421, 424+ 


Battery, III. 120. IV. 216, 
-, inſpection of, III. 333. 


— ., of a clergyman, IV; 
217. 

— ſervant, III. 142. 

Bawdy-houfes, IV. 29. 64. 
„ 

Beaconage, ſoit for, III. 108. 

Beacons, I. 264. 


Bebaviour, good, ſecurity for, 


IV. 251: 256, 403. 
Beheading, IV. 92. 377. 
Benefices, IV. 107. 


Benefit of clergy, IV. 332. 


365. 413. 429. 441. 
Benevolence, compulfivc, I, 
140. IV. 436. 
Berwick, I. 98. 
e part of IS I, 


37515 writ of, III. 186. 
Bigamy, IV. 163. 

Bill for patents, &c. II. 346, 
— in equity, III. 442. 

— — parliament, I. 181, 

„ how paſſed, 


4 181. 
of exceptions, In. 372. 
—— exchange, II. 466. 
— indictment, IV. 302. 
— Middleſex, ul, 285. 
xvili. 
—— privilege, III. 289. 
— Tights, I. 128. IV. 440. 
— or note, forging, IV. 248, 
249. 
„ ſtealing, IV. 234. 


Billa vera, IV. 305. 


Biſhop, I. 155. 377. 401, 
—— certificate of, III. 335. 


4 N DB: 1 x. 


Biſhop, not ele cting or conſe- 
c0bWrating, IV. 115. 
———, right of, to try or be 
tried, as a peer, Il. 401. IV. 
264, 265. 


Biſhopricks, n nomination to, . 


378. IV. 108. 115. th ; 


430. 5 
Biſfextile year, II. 141. 


Black act, III. 161. IV. oy | 


208. 235. 245. 
—— lead, ſealing of, IV. 
234- 
— maile, II. 43. IV. Fe 
Blanch rent, 11. 43- 
Blaſphemy, IV, $9» 
Blench-holding, II. 43. 
Blood corrupted, II. 251, IV, 
38. 
3 inher itable, II. 246. 
— of the firſt purchaſor, II. 
220. 
— reſtitution in, IV. 402, 
— royal, I. 225. 6 
 ——- Whole and half, II. 2275. 
Body corporate, I. 467. 
——, how protected, I. 134. 
—. politic, I. 467. 
Bona notabilia, II. 509. 
— wvacantia, I. 299. 
Bond, II. 340; xiii. III. xix. 
IV. 442. f 
— of arbitration, III. 16. 
— tenants, II. 148. 
Bono er malo, writ de IV. 250. 
Book of rates, I. 317. 
Book. land, II. go, . 
Books and papers, production 
of, III. 382. ; ; 
——-, popiſh, importing or 
ſelling them, IV. 115. 
Borough, I. 115. II. 82, 
| courts, III. 80. 
—— Engliſh,1. 75. II. 23. 
Borrowing, II. 453. 
 Bortholder, I. 11 155 3 1158 IV. 
3 
Botes, II. 35. 
Bottomry, II. 457. 
Vor. IV. | 


Bracton, I. 72. 


: Rricim conſtitution, I. 


IV. 101. 
Y 


Bound bailiffs, I. 345. | 
Bounties on exportation, 1. 315. 
Bourdeaux, mayor of, his cer · 
tificate, III. 334. 
| V. 425. 
Breach of cloſe, III. 209. 
—covenant, III. 155. 
duty, action for, III. 


163. 


peace, IV. 142. 
pound, III. 146. 
— priſon, IV. * 
Brehon law i in Ireland, I 
V. 314-- . 

Brovis teftata, 11 307. 
Bribery in elections, I. 179. 
magiſtrates, IV. 139. 
Bridges, I. 357. IV. 424 
——, annoyances in, V. 


100. 


„ deftroying, IV. 244. 
50. 
an 6b iſlands, . 105, 


Britons, antient, their laws, I. 


23. IV. 408. 


Britton, I. 72. HI, nn IV. 


427- 


Brooke, I 72. 


Brothels, frequenting, IV. 64. 
„ keeping, IV. 29. 64. 


168. 


5 Bubbles, IV. 117. 


Buggery, IV. 215. 

Bulles, papal, IV. 109, 110, 

Burgage, tenure in, II. 82. IV. 
19. 


] Burgeſſes in parliament, their | 


election, I. 174. 
Burglary, IV. 223. 
Burial charges, II. 508. 
of fels de ſe, IV. 190. 


Burning in the cheek. IV. g. 


370. 377. 
—— hand, Iv. 367. 


369, 370. 372. 377. iv. 
— edicts, IV. 244 


$65.5 the king's —_ &c. 


4: di 


Burningts death; RV. 92. 204, 


216, 222. 397+ 408. 
8 315. 


JO 
c en, un. 159. | 


0. 


Calais, captain of, his ceftifi- 


cate, III. 334. 
Calendar of prifoners, IV. 403. 
Sec the plaintiff, III. 376. 
letters patent, HI. 


47, 49. | 
wills, It. $02, 
Canonical obedience, Iv. 106, 
112, 204. 
——— purgzon, IM. 342. 
IV. 368. 
Canon law, I. 14 ry. 79. 82, 
83, IV. 421, 422. 5 
Canons of a church, 4. 383. 
— innenitatet, I, 208. 
—— 1603, J. $4. - 
— guil⸗, IV. 20. 


- to purchaſe or c 
. 1 nudiendum bali 


ee 111. 
281, xiv, IV. 418; 49. fit 
ſati;faciendurn, HE. 
160. 414. Xvi. a 
— 2 avrhtrnamn, 129. 149. 


413 
3 gh Arg * 


— vtlagamm, IH. 284. Xvii. 

IV. 320. 

Copiatury 4 gore quod,” n . 
8. xil. 5 


Capita, diftribution-per. H 517. 

, ſucceſſion por. NH. 218. 

Gapital pummmem, Iv. 3. 18. 
aps 2 ing 18; 60 


| Caption of indictmem, NV. 


% % 0 
Captives, II. 40a. 


1K. 


Captures at ſta, H. 40. 
Caput lupinum, 19, 320% 
nowlege ' 


Carnal knowlege ef infants, 

9 action aba, MI. 
© > 

Cart- bote, II. 35, 

ons action on, 111. 52. Az. 

— e at 4 Prius, AI. 
37 


—_ 8 of chancery, 

111. 4 

CalMtaraar for Sooldry TY 769. 

Caſtration, IV. 206; 

Caſu conſimili, writ in. m. 9. 

— — proviſe, wet of u 
III. 183. 

Caſual ejector, MI, 208. Vit 

Cattie, malicious killing or 
maiming; IV. 244, 3. 


——-, owner anſwerable for, 


HI 153. 211. IV. 195. 


Caveat, III. 98. 246. 


Caufa matrimoni prgelbouri, writ 
of entry, IH. 283. 


Cauſo, obultenge for. IV. 353. | 


Cauſes or eee we. 315. 
xxiv. 
mee 1 146. 
Content, I. 116. IM. 35. 
Centumviri, III. 315. 
cæi corpus, . 288. *. _ 
xix. 
Certifloate [EY 1. 2 
453 
—— bf. ame, Hr. 389. 
— —  bankrupe, Wh. 492. 
— a I 533. 
Certiorari fatins, W 262, 269. 
2 720, 321. ; f 
, writ of, II. 232. 
Ceſſie bonorum, M. g. 483. 
C Jon. f a bene ce, K 39. 
Ceftuy gue gt 4 = 328. 


— 51 . 
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Chains, hanging in, IV. 202. 

Challenge of Jury, 1158. 
IV. 352. | 

— fight, Iv. 150. 


Chamberlain, lard o_ II. 


33. 
Champerty, IV. 135. | 
Champions in trial by baue. 
III. 339. iv 
Ching TV, 20. 


Chancellor, his ee an. 


4 office, III. 47. 3 1 

— lord, III. 43. 4 
— killing bim, IV. 84. 
of a chogeſe, I. 382. 


— In. 78. 
erchequer, III. 
44. 


— 5 „ univerſity, bis 
| court, III. 83. 
Change medley, IV. 184. 


Chancery, court of, III. 5 


IV. 436. 
Chapters, I. 382. 
Charge to grand jury, Iv. 303. 
Charitable — IL. 370 ww 


III.. 428. 

Charities, W of, III. 
427. 

— — informations for, 
III. 427. 

Charter, II. 195. 


Charter of the king, II. 346. 


Charter- goveinments in Ame- 
rica, I. 199. : 5 
charter-land, II. 90. 8 
Chaſe, II. 36. 416. IV. 446. : 
—-, beaſts of, II. 38. 415+ . 


Chaſtity, homicide in daſauco 


, een 62 656404 
Chattels, II. 388. 

— perſonal, _ LY 

— real, 11 3 

Chaud-medley, iv. _ 

Cheat, action againſt, III. 166. 

— IV, 3 


the duchy af Lan- 


| Check, ORE: in, m. 99. 


9 
Cheſter, county palatine of ** 


127. 
— , cours: of, III. 70. 


| Cheviſance, F | 
Chichete, archbiſhop, viddi- 


cated, IV. 1 13. 


Chief baron of the exchoquer, | 


III. 44. 
—juſtica, 411. , 11 


— juſticiary” of 


HI, 38, IV. 416. 
rents, II. 42. 
— denants in, II. 566. 
Children, duties of, i: 453 
5 evidence . rf 


214. 
Chirograph, II. 296. 
of a fine, II. xv, 


Chivalry,: court of, III. 68, 


IV, 267. 


Ps 7 4065 SY 


its jurifs 
oiction, III. 103. IV. 267. 


— tenuie in, II. 62. 
Choſe in action, II. 397. 
——, how" aſſigned, 
II. 442. IV. 447. 


——- poſton, II. 389. _ 
Chriſtian utts, III. 64. 
Choiirianity, / offences - againſt, 


IV. 44. 


,, part of dhe laws 


of England, LV, Co. 
Church, burglary in, IV. 224+ 
— F, larciny in, IV. 240. 
— marrlage in, 1 bi 
——, offences againſt; IV. 
50. 


— : or churchyard, affys 


in, IV. 145. 

— rate, I. ; « III. 52 
„ tepairs of, III. 9a. 
Churchwardens, I. 394. 

5 ports, counts of, my 


Girevits, III. 59 Iv. 4267 
424. * 


-, guardian in, I. _ | 


——y— — 


e e . eee 
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Circumſtantial evidence, III. 
Th!” 

Citztion, III. 106, 

Citizens in parliament, their 
electors, I. 174. | 

City, I. x15, 

Civil corporations, I 470. 

—— death, II-121. 

— injuries, III. 2. 

—— Jaw, I. 14. 19. 79. 81. 
83. Iv. 421, 422+ 


E279 I, 6. 125. 251. 

—— liſt, I. 332- IV. 440. 

— — ſtate, I. 396. 

— ſubjection, IV. 28. 

Clarendon, conſtitutions of, 
IV. 422. 

Clauſum fregit, III. 209. 


Clearing contempts in, chance- 


ry, III. 445. 
Clementine .conſtitutions, I, 
1 RE | 
Clergy, I. 376. 
—, averſe to * common 
law. I 19, 20. 
———, benefit of, IV. 333. 
565, 413, 429. 44 
————, plea of, IV. 724. 
prayer of, LV. iv. 
Clergymen, beating them, IV. 
217. 
Clerical habit and tonſure, IV. 
366. 
ca admittendo, writ de, III. 


413. 
Clerk in office, I. 17. 

— orders, I, 388. IV, 
367. 

—— of the market, his _— 
IV. 275. 

— peace, IV. 272. 

Clients, III. 28. 

_ Clipping the coin, IV. 9o. 

Cloaths, malicious deſtroying 
of, IV. 245. 

Clocks, when introduced, IIT. 
410, 


, its ſtudy forbidden, 


Cloſe, breach of, III. 209. 

—— rolls, IL 346. 

—=— writs, II. 346. * 

Cloth, ſtealing, from the ten- 
ters, IV. 238. 

Coal- mines, ſetting fire to, Iv. 
246. 


Coat- armour, II. 306. III. 


105. 
Code of Juſtinian, I. 8 7. 
of Theodofius, I. 81. 
Codicil, II. 500, 
Cegnati, II. 235. 
Cognizance, claim of, III. 

298. Iv. 278. 
de droit, come ceo, 
S. mand a6 II. 352. 

won == fantum 

fine ſur. 
- - in 38 III. 


8 
of pleas, II. 38. 
— wor III. 


36. 
Cognizee of a fine; II. 351, 
III. 157. 8 


recognizance, II. 


341. 
Cognizor of a fine, II. 350. 


IL. 157, 


M1 6 
Cegnovit aftionem, III. 304. 


recognizance, 


-- WF» 
Coin, falſifying, Se. Iv. 84. 


88. 90. 98. 120. 
2, felonies and miſdemeſn- 
ors relating to, IV. 98. 


2, treaſons relating to, IV. 


84. 88. 90. 
Coinage, inſtruments of, trea- 
ſon relative, IV. go. 
, right of I. 277, 
Coke, fir Edward, I. 72, 73. 
Collateral conſanguinity, 11 


5 deſcent, II. 220. 
iſſue, IV. 1 99+ v. 
A as ha I. 361. 


r 


Collatio benerum, II. 1 
Collation to a benefice, I. 39 I, 
| Collative advowſons, I. 22. 
Collecting the goods oſ the — 
ceaſed, II. 510, 

Colleges, I. 471. 

7 their viſitors, T 482. 
Collegia in the civil law, I. 


G boua defuskri, let- 
ters, ad. II. 105. : 
Colonies, I. 107. II. 7 

Colour in pleading, lil. 309. 
Combinations, IV. 159. 
Combuſtio domorum, Iv. 374 

- Commenda, I. 393 IV. 107. 


Commerce, king the arbiter 


of, I 273. 
Commiſſion of ak 411. 


480. 
— — lunacy, I. 30 + 
m—- the peace, 

351, IV. 270. | 
— —— 0 CXamine Wit- 


nefſes, III. 383. 438 449. 
w— — take anſwers in 


equity, III. 447. 


Commit meat of bankrupt, II. 


487, 
—————peſons accuſed, 
IV. 296. 

Committee of council, I. 231. 


—̃ —ů— — parliament, L. 


183. 
2 —— peers. out of 
parliament, III. 38. 
—— lunatic, I. 306. 
Common appendant, II. 33. 
———— appurtenant, IT, 74, 
— ball, III. 287. 


— barretor, Iv. 133. 


II. 33. 
—— eee of, III. 
37. 


„joſtices of, 


killing them, Iv. 84. 
— , di!turbance of, III. 
237. Y 3 


— - bankrupt, II. 


becauſe of vicinage, 3 


5993 
. 


Commoy, elite | in, u. 1% 
399. r. 
—— carrier, Ge. ich 

againſt, III. 164. 
— — form, proof of wi 
„II. 508. 
—= in groſs, I. 3 
—— informer, ur: 165. 
| jury, III 3585. 


— law, I. $3. 67+ Iv. JW. 


411, 412. 
— —— corporation by, 
I, 472. 


— — by, II. : 


© T3 
— guardian by, L. 
461, 

———— nuſaace, IV. 166. 

———— of eſtovers, II. 35. 

—— —— paſtore, II. 34. 

piſcary, IL. 34. 

— —— torbary, II. 34. 


——— pleas, III. 40. 
ple ' court of, 


2% 

III. 37. bY | 

= —_, court of, 

fixed at Weſtminſter, Laas 
23. III. 39. IV. gag. 

— — prayer book, revil. 
ing of, IV. 50. N 


n recovery, III. 182, : 


WH Iv. 429. Salle 

— right of, II. 32. , 

— ſons. nombre, . 
239. 


ſcold. IV. 2694 
—— ka}, 1.475. 


4 


—— ſurcharge of, III. 


„ 
———— tenant in, of laqde, 


11 164; vb, + 
"MP ny 
perſonal, I 399. 

— — — vouckee, 1 „ 3525 

xvili, xix. 
———— utrerer of falſe 
ney, TV, 100. wr 
ways, II. 35. 
without tiny UL 34c 


—— — ͤ—u— — — PE — RRP. . - n — 
* — . ²66 . .«˙Üͤ 


Commonalty, I. 404. 
Commons, houſe of, I. 158. 
"Commonwealth, offences a- 
+ gainſt, IV. 127. 
Commorancy, IV. 273. 
C:mmunem legem, Writ of entry 
4d, III. 183. 
Communion of goods, IT 3. 
Commutation of Penance, IV, 
105. 217, 276, 
Compact, I. 45. 
Compaſſing the death of the 
king, c. IV. 76. 
C:mpenſatie, III. 305. 
Competent witneſſes, III. 370. 
Compoſition, real, for tithes, 


II, 28, 
with creditors, 


II. 484. 
Compound larciny, IV. 239. 
Compounding felony, IV. 133. 

—— other proſecu- 

tions, IV. 136. | 
Compulſion, IV. 27. 

Compurgators, III. 342, 343. 

IV. 368. 414. 

Concealment from the crown, 

IV. 436. 

of baſtard's death, 


EE T 
Cenceſſit, fine ſur, II. 353. 
Conclufion of deeds, II. 304. 


i. iii. xii. 


pe, 11, . | 


Concord in a fine, II: 350. 
- xiv. III. 167: 
Condition, Il. 299. viii. 
. rec of, II. 281. 
—V— e eſtate on, II. 152. 
in deed, II 155. 
— law, II. 154, 


155. 
— — oðf a bond, II. 345. 
xiii. III. xx. | 
Conditional fees, II. 110. 
—— pardon, Iv, 401. 
Confeſs and avoid, III. 310. 
Confeſſion by priſoners, IV, 


357. 


443. 


. 


confelſion of action, III. 302. 


397. 
| of indictment, IV. 


322. | 
Confeſſio, bill taken pro. III. 


444, 445 50 | 
Confinement to the realm, I. 
. f 


Confirmation of biſhops, I. 
378. 380. IV. 115. | 
—_ lands, II. 


- 


325. ä | 
Confiſcation, I. 299. IV, 307. 


Confuſion, property by, II. 


405. 
Conge d' eflire, I 379 482, IV. 
427. * 
Conies, taking, killing, 
Nealine, IV. 235. 239. 
Conjugal rights, reſtitution of, 
+ Th 
III. 94. 
Conjuration, IV. 60, 436. 
Conqueſt, Norman, I 199. IV. 


414, 415» - | 
or acquiſition, II, 


or 


ſubtraction of, 


48. 242. 


6 victory, I. 103, 
107, 
Conſangaineus frater, II. 232. 
Conſanguinity, I. 434. II. 
202. 
„table of, II. 


203. 


Conſcience, courts of, III. 31. 


IV. 441. | 
Conſecration of biſhops, I. 


Conſequential damages, action 


for, III. 153. 
Conſervators of the peace, I. 


350. IV. 413 431. 
— — truce and ſaſe 
ccnducts, IV, 6g. | 
Con ſideration of contracts, II. 


- —- deeds, II. 296, 
ii. iv. 


$ — 


I” N. 


Cenſideratum Li per curiam, III. 
396. 
Com, or impa icnee, Iv. 


Gun ail 90 writ of entry , 
III. 183. 

Confitory court, III. 6. 

Conſort, queen, I. 219. 

Conſpiracy, 1. 46. 

FEA action of, III. 


126. 
Conſtable, I. 355 ant, Iv. 
2493. 
qi; high, I. 116. 
„lord high, I. 355. 
III. 38. IV, 26s. 


III. 68. Iv. 267 . 

Conſtitution, Engliſh, I. 50. 
127. 144. 154. 160. 213. 
217. 233. 237. III. 60“. 
IV. 429. 

Conſtruction of deeds and 
wills, II. 379. 

I . ſtatutes, I. 87. 
ConſtruQive treaſon, IV. 75. 

8 

| Conf arudinidus et ſervitiin writ 

de, III. 232. 

| Conſultation, 
114. 
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a 58. 439. 
— ————, Courts of, "UL 


80. 


— a 


— : incidents and 
powers, I. 477. | 
— its lands, af 

diffolved, I. 484. II. 256. 
— - privileges and 
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Eyre, chief juſtice i in, II. 1 CEE 
—; killing them, 


— Juttices in, III. 58. 
" _— 423. * 


Iv. 3 


F. 

Facio, ut- des, 14. LL 
facias, TO 

Facto, king de. I. — 370- | 

IV. 77. 


CY 


SE 7 08 $98 


Factor, I, 427. 
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Falſifying attainder, IV. 390. 

coin, IV. 84. 88. 
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Feigned iſſue, Tl 452. 
Felo de fe, II. 499. IV. 189. 
Felon, Il. 499 
Felonious homicide, IV. 188, 
Felony, II. 284. IV. 94. 
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Feudatory, II. 53. 
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ſervice, IV. 200. 
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480. | 
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Hame · ſecken, IV. 223. 

Hamlet, I. 115. 

Hanaper office, III. 49. 

Hand, burning in, IV. 367. 
369 371. 377-14 
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—— ſteward of Great Britain, 


his court. IV. 261. 348. 


in 
parliament, Iv. 2 263. 
xford, his 


court, IV, 4 
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-» by biſhops, I. 284. 
37 9. IV. 421. 

- liege, I. 367. 

—-—, Of a court baron, II. 


91. 
, fimple, I. 367. 
Homicide, IV. 177. 
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Houſe- tax, I. 325, 326. 
Hue and cry, IV. 293. 
Hundred, I. 116. IV. 411. 
Hundred, action againſt, - for 
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„ vale, og 359- 
; Rix: 2) 
EA of on 363, . 


I. 358, 1. 
Recreqny, i 3400. W. 348. 
Rector of a church, I. 14. | 
ReAorial tithes, I. 388. 

e  popiſh, Iv. $5 


Recuſoti Idi, 111 TY 
Reddendum of 1A voy AL. 399: 


i. isi. 
Re-diffeiſin, writ of, 155 18h; 
Redreſs of injuries, 1 
Reference tp maſters - Shane 


cery, III. 453. 
Reformation of | religion, N. 


13. [ 
Retuſ1 of a cle;k, I. 489. 
Regalia, majora fl i e 
241, 


ꝙ— 


Regardant, villei, þ LEE . 

mona, I. 240. give 
4 queen, TOY Son 

Kcgae of deeds, II. 343. 


— marſiages, IV. 161. 
emen I. 4197 
Reg iſtrum onnium vat UL, 
183. | | 
Reguant, queen, I. 249» 5 
3 53 


E © E-2 


Replication in equity, III. 448. 

Reports by the maſter in chan- 

_ -eery,. III. 45 

— of adjudged caſes, 1. 
71- 

Repreſentation in deſcents, II. 


Regrating, IV. 160, 

Rejoinder, III. 310. 

in error, III. xxv. 

Rehearing, III. 453. 

Relation back in bankruptcy, 
II. 486. : 


| . 381. 386, «hw; 
udgments, 
ME 420, 421. 


Relations, private, I, 422. 

public, I. 146. 

Relative rights and duties, E. 
123. 146. 

Relator. in n III. 
264. 427. IV. 308. 

Releaſe of lande, II. 324. iii. 

Relief, II. 56. 65. 87. IV. 
418, 420, 411. 

Religion offences againſt, Iv. 


43. 
Religious impoſtares, IV, 61. 
Rem, information ix. III. 
Remainder in chattels perſonal, 
II. 398. 

— — of lands, II. 164. 
3 writ of formedon 

in, b 
Remedial part of laws, I. $8." 
ſtatute, I. 86. 
Remiſe, II. xv, 
Remitter, III. 19. 190. 
Removal of poor, I. 364. 
Rent, II. 41, 42. 57, 299. 
— charge, II. 42. 
t, remedy he III. 6. 206. 

231. IV. 441. 

— ſeck, II. 42. 

— ſubfiraction of, III. 230. 
Repetitum namium, I Ii. 149. 
Repleader, III 39 8. 
Replevin, III. 13. 170. 
—; Aion of, III. 146. 
„bond, III. 148. 
Replicatie, III. 3 10. 


Replication at law, III. 309. 


iv. xXxliii. 
in criminal cafes, 
IV. 339. v. 


—— ſorfei tyre, 


262. : 


217. 


of 
the chown, 1 794. 201. | 
« a wr, 

II. 517. 

———— parliament, 
bi ng9- it 

Reprieve, IV.-4904; © 

Repriſal of goods, III. 4. 

Repriſals on ſoreigners, I. 258. 

Republication of will, II. 379. 
502, 

Repugnant conditions, II. 1 25 

Reputation, I. 134. ; 

— — injuries to, ut. 
123. 

Requeſts, court of, I. 230. 
II. 57. 
debts, III. 81. 

Rere · fiefs, II. 57. 6 

Reſcripts of the b er 4 
58. i 

Rofcous writ of, mn. 166. 

Reſcue, III. 12. 170. IV. 125. 


—, for ſmall 


131. 

Reſidence, I, 390. 322. 
Refiduum of inteſtates' ens, 
II. 514. 

Reſignation, I. 382. 393. 

Reſiſtance, I. 251, IV. 436. 


440. 
Reſpite of jury, III. 3 54. x. 
Re ſpondeat pr; III. 303. 396. 
Iv. 338. 
Reſpondentia, II. 458. 
Reſponſa prudentum, I. 80. 
Reſtitution in blood, Cc. IV, 
402. 


III. 


of conjugal rights, 
ſtolen goods, 


l. 94. 
Iv. 362. 


FL M © 8 


KReſtitution in tempofanies, 1 
wel 350. IV. 421. 


188. 363. 
Reſtoration, A. D. 1660. l. 
210. IV. 438. | 
Reſtraining | ſtatute, l. 37. 
— of leaſes, 


II. 320. IV. 432. 
Reſuiring uſe, II. 335. 
5 nde of debts, Il. 511. 11. 

18, | 
—— —- ſervants by another, 

III. 242. 

Retaliat ion, IV. 222 
Re torno babendo, uu de, III. 
- "6s 


Sw 71} 


—, writ de, II. 


16. „„. 
Retraxit, III. 296. 298. 


Return, falſe or double, I. 


1 80. 


———, action for, III. 
111. 372. 
— irepleviſable, writ of, 
„nee 
— of writs, III. 273. 
„ form of, II. 
Xiv. xvii. xix. III. iii. v. vii. 
xii. xiii, Xiv, XV, xvi, xvii. 


ix. xxi. xxv. xxvii. 
Return day of writs, III. 
us es | 
Returns of the term, III. 
277. 


Revealed law, I. 42. 

Revenue cauſes, cognizance of, 
III. 428. 

845 

——ůů— , 


307. 


— 


: 15 | 


extraordinary,” I. 


\ ordinary, I. 281, 


Reverſal of attainder, IV, 
392. ; 
— 1 II. 

411, XXVI. 390. 


. III. 284. 
IV, 320. 392. 73 


- writ of, 1v. | 


Reverſion, II. 175. 

— its incidents It, 
176. 

— — affignee, inti- 

tled to what remedies, III. 

158. 

Revertendi animus, II. 392. .. 

Reverter, writ of formedon in, 
III. 192. 

Review, bill of, III. 454. 

— commiſſion of, 


m. 


7. ä 
Reviling church ordinances, 
IV. 50. 
Revival of perſons hanged, IV. 


406. 
Re vivor, bill of, III. 448. 


Revocation of deviſes, II. 


376. 


— — 


339. Xi, 


uſes, II. "ag. 
4 will; II. 502, 


Revolutions A. 5. 2688. + ® 


211. IV. 440. 
Rewards for apprehending of» 
fenders, IV. 294, 295, 
— erte ac- 
complices, IV. 331. 


Ridings, I. 117. 


Right cloſe, writ of, u. 99. 
III. 195. ; 


tudinem nn writ of, III. 
2 
5 Mt e parte, writ 
0 III. 194. 
. mere writ of, III, 193, 
—— of advowſon, writ of, 
III. 243. 250. 
—— . dower, writ of, III. 
—— | 


poſſeſſion, II. 130 


—— property, II. 197. 


- ward, writ of, III. 
141. 
— patent, 
2 i. 
— , petition of, I. 128. III. 
256. IV. 437. 


writ of, III. 


„ | Jecundum conſue= 


VF 


95. Bk... 

— — * diſclaimer, writ of, 
III. 233. | 

Rights, I. 122. 

| bill of, I. 128. IV. 440. 

"of perſons, II. 122, 

—— things, II. 1. 

Riot, IV. 125. 142. 146. 

Riot - act, IV. 142, 143. 440. 

Riotous aſſemblies, felonious, 
IV. 142. 

Rivers, annoyances in, 
167, 

——, banks of,  deftroying, 
IV. 244. 246. 

————, ſluices on, deſtroying, 
IV, 1440. 

., thefts on navigable, 
IV. 239. 

Robbery, „ 

Roberds · men, IV. 245. 

Roguery, incorrigible, IV. 169. 

Rogues, IV. 169. 

Romney-marth, laws of, III, 
74+ 

Roots, deſtroying of, IV. 246. 

| , Nealing of, Iv. 233. 

Rope dancers, IV. 167. 

Routs, IV. 146. 

Royal aſſent, * 154. 185. 

— family, I. 219. 225. 

— matriages of, I. 
225*. IV. 115. 

— fiſh, I. 223. 292, 

——- mines, I. 295. 

Rule of | coprt, III. 304, iy. 

Rural dean, I. 383. 

— deanery, I 112. 

Ryder to a bill, I. 183. 


8 f 
o . 


Sabbath- breaking, IV, 63. 

Saccularii, IV. 242, | 

Sacrament, reviing of,.- Iv. 
50. 

Ne decifionis, III. 249, 

Safe conducts, I. 259. 


Iv. 


| 9 violation . of, 


Saint Waſte * court of, 


Saladine tenth, I. 30g. 


Sale, II. 9. 446. 

— of diitreſs, III. 3 
Salt-duty, I. 322... 
Salvage, I. 293. II. 458. 460. 
Sanction of. laws, I. 55. 


Sanctuary, IV. 332. 365. 436. 


Sark, iſland of, I. 107. 

Satiſdatio, III. 291. | 

Satisfaction, entry of, on re- 
cord, IV. 429. 


Saxon laws, T 64. IV. 410. 


ls. 

Scale of crimes and puniſh- 
ments, IV. 18, 

Scandal or impertinence in bills - 
in equity, [I 11. 442. 

Scandalum magnatum, I. 402. 
III. 123. 

1 398. 

Schiſm, IV. 52. - 


Schoolmaſter, I, 453. IV. 54. 


Sciences, auxiliary to the ſtudy | 
of the laws, I. 33. 


Scire 2 againſt bail, III. 


416 
1 detinoe, III. 
to hear errors, III. 
: XY» 8 
_— remove an uſur- 
per s clerk, III. 248. 


— — repeal letters 
patent, it, III. 261. . 

— ( Fic 2 Judge 
ment, III. 421. 

— ci, III xxv. 

Scold, conimon, IV, 169. 


Scotland, I. 95. IV. 292. 304. 


427. 
Scots, or aſfeſſments, III. 74. 
Ce deferdendo, homicide, 4, 130. 

IV. 1 - 
$ea- banks, einge Iv. 

244. „(( . 


NE N 


# 


Seal. counterfeiting the king's 
IV, 83. 89. IL 
—, Yreat 6 . 
IT. 46. , 349, 347 
—— of a corporation, I. 475. 
„ privy, II. 347. 
Scaling of deeds, II. 30 ;. ii 
xii, xlii. 
Seals, their antiquity, II. 30g, 
Sea-marks, I. 264. 
weren, I. 294, 
Seamen, I. 4200. 
Seamen's wages, III. 105. 

— wills or powers, 
counterſeiting, IV. 248. 
Second deliverance, writ of, 

III. 150. 
ſurcharge, writ of, IL, 


II. 


239. 
Secondary conveyances, 


324. 
uſe, II, 335- 

Secretaries of ſtare, I. 338. 

| Se&a, III. 295. 344. 

— ad grp reg Oc. writ 
de. III. 235. 

S _ ſuperoncratione writ de. 

2 

Sechfitics for money, their true 
conſtruction, III 439. 

Security for good —— 
IV. 251. 256. 

—— — peace, "V's "Is 
254. 


— of perſon, I. 129. 


Sedudtion of women-children, 


af 3 


IV. 209. 21 
Seifin, II. 209. 
— ſor an inſtant, II. 131. 
——- livery of, II. 311. i. 

— =, Writ of, III. 412. IT. 
359 Alx. | 
Seifing, of heriots, Oe. 11. 


- 


15. 
Seleert jedref, III. 66. 


Sel defence, IA einne N 
—, - Nomietde| in,” I. 
130. IV. 183. | 


Self. murder, IV. 189. ; 


; — petit, 


Semi plera 3 III. 351. 
Senatus conſulta, I. 80. 86. 
Senatus decreta, I. 86. 
Septennial elections, I. 189, 


433. ; 
Sequeſtration in chancery III. 
: — of a benefice, II. 

418. 

Serjeant, antient, III. 18. 
- at arms in chancery, 

III. 444. 

— law, I. 24. III. 7. 
- premier, III. 28. 


Serjeanty, grand, II. 73. 
1. 81. 


Servants, 1. 423. 


| =———:, battery of, 111. 142. 


— embezzling their maſ- 
ters goods, IV. 230, 231. 
—, firing houſes by neg- 

Iizence, I. 431. IV. 222. 

——, larciny 1 V. 
230. 

bee maſter when . 
able for, I. 430, $355" ILL, 
154. 

—, retainer of, I. 425. 

. tax on, I. 327. 

Service, feodal, II. 54. 

heriot, II. 422. 

Seffion, great, of Wales, III. 


77. 
— of nod delivery, Iv, 


- oyer and. terminer, 
... 5 
— parliament, I. 286, 


Iv. 


187. | 
» quarter, 


271, 


274. 
* f, III 304. IV. 442. 
Seti nt, act of, L 128. 
216. iv. 440. 


Settlements "of che fk I, 


362. 
Several bifliery, IL 5 
Severalty, eſtates in, TI. 179. 
Severance of jointure, II. 186. 


on 


2 7 of puniſhment, Iv. 
I 


_ Sewers, commitienats of, uw, 
73. 
Sextons, I. 395. 
p. Vc. ſtealing or killing 
5 - intent to wy, IV. 
239» 
Shepway, court of III. 79. 
Sheriff, I. 117. 339. IV. 292. 
413. 439. 
Sheriff's court, in Landon, III. 
— | 
— ty, IV. 27 411, 


Shifiing uſe, II. 335. 
Shipmoney, IV. 437. 
Ships in diſtreſa, plundering 

dum, I, 294. IV. 235. 


23 
— een, deftroying, J. 


293. IV. 245. 
Shire, I. 116. 
Shooting nother, IV. 207; 
Shop» books, III. 368, 369. 


Shrubs, deſtroying of, IV. 246. 
— ſtealing cf, IV. 233, 
Shroud, ſtealing of, II. 429. 
2357. 
Si fecerit te ſecuryn, Il. 274. 
. 


Signet, privy, II. 7 
ignificavit, writ of, III. 102. 


Signing of deeds, LL, 305: oy 


X11, X11!, ; 
_ Sign-mangal, II. 347. 
» forging it, IV. 


g _ 
Similitude of handwriting, v 6 


358. e g 
Simony, I. 389. 393. II. 278. 
IV, 


2. 
Simple contract, debt by, II. 
46 

5 —— larciny, Iv. 229. 
Sine. .cure, I. 386, 
Single bond, II. 340. 
— — combat, IV. 346. 
——— voucher, IL xvii, 


— 


i Smoke - farthings, 


Sinking ſund, I. 332. 
Si non omnes, III. 597. 


Six OY in ehancery, UL. 


Sixpenny deduQion from pen- 


lions, &c. 7. 
Slander, BE 123. 
Slavery, I. 418. el 
Slaves, I. . | 
Sledge, IV. 92, 377. 

Sluices on nen, deſtrozin, 

IV. 144. 


Small debrs, courts for, III. 


81, IV. 444. 
— tithe, 1; 88 % 
8 ling, 1. 318. 5 
muggling, 1. 31 154. 
Soesge, iI. 79. . 419. 
— free and common, IT, 
= , guardian i in, I. 461, 
—, villcin, II. 
Society, its nature, 47. | 
Sodomy, IV. 215. 
Sodor and Man, dice ut, 

106, 112. 1 

Sokemans, II. 100. 
Soldiers, I. 408. 


| — wandering, Iv, 5 "1M 


Sole corporations, 


J. 465. Y 
Solicitor, III. 26. * 


— general, I 1. 27. 


Son 4 demeſnes III. 120, 
306 
Sophia, princeſs, beim of her 
body, I. 2177. 
Sorcery, IV. 60 V. 
Sovereignty, I. 49. 
— ot the king, * TY 
Soul- ſcot, II. 425. a 
South · ſea .company, miſbeha- 
viour of its officers, IV. 


234. py 
"fund, L. 337. 
Speaker of each houſe of pare 
liament, l. _ 
Speaking with wolecutars 1y. * 


363. 
Special adminiſtration, 1. 506. 


— — 


1.8 8: EE x 


Special bail, III. 287. xix 
—— bailiff, I. 345 


— caſe, III. 378. 
— demurrer, III. 315. 


— imparlance, III. zor, 

— 57 · 

——= matter in evidehee, Il. 
306 ä 11 

. 259. 

— nen T7 


—— property; 15 39 . 
—— ſeſſion, LV. 272. 

— ſtatute, I. $6, 

| Gnnnmn=r COIL Uh 22 3- 
"_ verdict, HI, 377 IV. 

3 
—— warrant, W. 2 il | 
—_— debt by, II. 465. 
8 

Specific jeguctes, II. 22 2 
5 in equity, III. 


7 Sphrickng 407 men and — 


dren, IV. 219. 
Spiritual corporations, I. 450. 
— court, III. 61. 
3 come! of, I, 


| 3 
Spolistion, III. . 

Sponſio judirialu, III. 452. 

Springing uſes, II. 334 ˙ 1 

Squibs, IV. 168. 

Stabbing, IV. 193. 

Stage plays, IV. 167. 

Stake driven through the body, 
IV. 190, 

Stamp duties, I. 323. 

Stamping of deeds, II. 297. 
iii. Xit, xiii, 

Stamps, forging of, IV. 249. g 

Standard of coin, I. 278. 

weights and mea- 

ſures; I. 274, 75: IV. 275. 

Stannary courts, $7 FA 

| Staple commodities, I. 315. 

Starchamber, eourt of, I. 230. 


III. 44 5; IV. 266. 370. $29. 


"_ 137. 


Starrs, II. 442. IV. 268. 
— damages, III. 55. 
—_— 72. 
Statute, I + 88, 
5 guardian by, 11964. 
= merchant, II. 180. 
IV. 426, 
rotts, 1 182. 
Statute Naple, II. 160 1v. 
428. 
— — ecegaizanee in 
nature of, II. 160. 343. TV. 


4. 


Statutes of a corporation, l. 


Staundforde I. 52, 


Seal ing an heireſs, IV. a8. 
| . 


in, 1-258. 
Steward I. 427. 
— lord high, III. 5 
„ his vourt; 


38. 
— „ tis 
court III. 76. Iv. 1 | 


Stine, common without, II. - 


34. 111.239. 
Stipalatie, II 1.291 
Stipulation in the admiralty 
court, III. ros. , 


Stirpes, diſtribution per, II. 


1 o 
DE ſucceſſion j in, II. 24 


Stocks for puniſhment, IV. 


. of deſcent, male and 


female, II. 234. 
Stolen goods, receiving, c. 
IV. 132. 238. 
— Mairiag 4 209. 
Stoppage, III. 


Stores, embezaling the king's, . 
IV. 101. * 
| Strangers to a fine, II, 356. 


» 
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— <_ecn eld 3\ - ** 8 
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| 
| 
| 
| 


4 


Striking, in the king's palace, 
or courts of Juſtics, IV. 12 5. 
276. 

Study of the low. its diſcou 

— 31. 

— Tn | 


— 


| 6 


6 
— * .,. 


in 8 24. 
, why ne- 


| glefted-i in the univerſities, I. 
16, 

Stultifying one“ s ſelf, II. 291. 
Subjection, civil IV. uh 
Subinfeudation, II Il. g 
9 of ws Iv. 


* — ad teftificandum, us, 


* 
duces tecum, III. * 
— in cquity, III. 445. 
Subpoeng in equity, its original, 
0 52. 
= +4 of witneſſes, n. 


e unlawful, IV, 


117. | 
NO" II, 


1 | 


eee, 


454 455 
— eccleſiaſtical, * 31 12. | 


V IV. 423. 

, on exports and i im- 
ports, I. 316. 

Subtraction of conjugal rights, 
III. 944. | 
98. 828 

— rents and ſer- 

vices, III. 230. OT. 

| tithes, 111. $8. 
102, 


Su cceſſion ab inteflato, II. 5 16. 

— to goods and chat. 
tels, II. 430. 

the crown, 197. Iv. 


440. 


Supreme FP 


0 £ AX 


Sufferance, eſtate at, II. 150. 
Suffrage, who entitled. A II 

29K. 
ide "oh for probidition IL, 


Suicide, Iv. 1 


Suit and ſervice, II. 54 — 


— law, III. 1 
— in equity, 1 8 
or witneſſes, Ihe, 295. 


xvii. ad 


summary convictions, IV. 


280. 

Summoners, III. 279. 1 Xiv, 
xvili. III. iii. xiii. 
Summons, Hl, 279 · v. | 
——— before. conyition, 


IV, 281, 
to parliament, I. 
149, 150. $634 41 
Sumptuary laws, Iv. 170. 
Sunday, no juridical day, III. 
278, 290. 

Superſedeas, writ of, I. 353. 
Superſeding , ' commiſſions of 
: bankrupt, II. 488. | 
| Superſtitious uſes, information 

of, III. 228. 

Su lemental bill in equity, 
448. 

Suppletory oath, II. 371. 

Supplicavit, IV. 253. 

Supplies, I. 308. i 

Supremacy, IV. 430. 

Supremacy, oath of, * 368, 

_ refuſing 


146. 
power, I. 49. 146. 
Surcharge of common, III. 


. 115, 4 


237. 
- Surplus of inteſtates“ eſe 


Sur rebutter, III. 310. WE 
Sur-rejoinder, III. 320. , 


Surrender, deed of, II. 326. 
of bankrupt, I, 431, 


Surv 


„ „% . „ XK 


Surreſiter of copyholds, II. 
365. 3 
Surveyors of light; | 357- 
rvorſhip, II. 183. vii. 
3 things perſonal. 


II. 399. 
Suſpenſion of babeas corpus act, 
1. 136. 
Sus. per coll. IV. 403. 
Swans, ſtealing of, II. 394. 
1936. 
Swearing, profane, IV. 60. 
the peace, IV. 2 56. 
Sweinmote; court of, III. 72, 
Sycophants, IV. 2368, | 
Syngrapha, II. 296. 
Synods, 3, 279. 


Fo 


| Tail after poſſibility: of ige 

extinc, II. 223. 
— II. 114. 25 

Etre, II. 113. vi. 

— male, II. 114. 

— tenant in, il. 112. 

Taking, felonious, IV. 230.232. 

— , unlawful, III. 145. 

| Tale, or count, III. n 

Tales 1 II.. 365. 
xi. IV, 354. 


III. 
Talon 1 lex, Iv. 12 
Talliage, I, 209-1 419. 426. 
Tariff, I, 


Taxation by the houſe of com - 


mons, I. 169. 

Taxes, I. 139. 308. w. 426. 
439. 

— halls annual amount, I. 
328. 333. 

Taylor, common, action a- 
gainſt, III. 165. 


Technical words in indict- 
ments, IV. 306. 

Temporalities of biſhops, their 
cuſtody, I. 282. IV. 421. 
Vor. IV. | 


wrt of, 


Temporalities of biſhops, their 
reſtitution, I. 380. IV. 421. 
Tenant, r 

to the praccipe, II. 355 


_ 
Tender of amends, III. 16. 
— ifſve, III. 313. 
— money, I. 277. 
303. 
— — oaths, 368. IV. 124. 
—— plea of, III. 303. 
Tenement, II. 16. 59. 
entailable, II. 113. 
Tenemental lands, II. go. 
T enendum of a deed, II. 298, i. 
Tenths, eccleſiaſtical, I. 284. 
IV. 107, 
, temporal, I. zog. 
Tenure, aiſturbance of, III. 
242. 
Tenures, antient, II. 59. 
—— modern, Il. 78. 


Term in law, eſſoign 7 of, 


III. may. 
* , firſt day of, III. 
1 
3 —=—, original of, III. 
=_ 
SEES —, returns of, III. | 
277. | 


— of years, II. 143, ti, vi. 


Iv. 430. 
Terminum qua practeriit, writ of 
entry ad. III. 176,183, 
Termor, II. 142. 
Terre-tenant, II. 91. 328. 
Teſt act, IV. 59. 439. 
Teſtament, WW, ih. .13- 373 
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